ADVISORY COMMITTEE
ON
CRIMINAL RULES

Santa Fe, NM
October 30, 2004






CRIMINAL RULES COMMITTEE
MEETING

October 30, 2004
Santa Fe. New Mexico

1 PRELIMINARY MATTERS

A.

B.

Chair’s Remarks, Introductions, and Administrative Announcements

Review and Approval of Minutes of May 2004, Meeting in Monterey,
California

Status of Criminal Rules: Report of Rules Committee Support
Office.

IL CRIMINAL RULES UNDER CONSIDERATION

A.

Rule Amendments Approved by Supreme Court and Pending Before
Congress

1 Rules Governing § 2254 and § 2255 Proceedings

2, Official Forms Accompanying Rules Governing § 2254 and § 2255
Proceedings

3. Rule 35, Proposed Amendment re Added Definition of Sentencing

Proposed Amendments Approved by Standing Committee and
Judicial Conference and Pending Before the Supreme Court.

1 Rule 12.2 Notice of Insanity Defense, Mental Examination
Proposed Amendment Regarding Sanction for Defense Failure To
Disclose Information

2 Rules 29, 33 and 34, Proposed Amendments Re Rulings By Court
On Motions to Extend Time for Filing Motions Under Those
Rules

3 Rule 32, Sentencing, Proposed Amendment Re Allocution Rights
of Victims of Non-Violent and Non-Sexual Abuse Felonies
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ol

Rule 32 1. Revoking or Modifying Probation or Supervised
Release Proposed Amendments to Rule Concerning Defendant’s
Right of Allocution.

Rule 59, Proposed New Rule Concerning Rulings By Magistrate
Judges.

C. Proposed Amendments to Rules Which Have Been Published for
Public Comment.

1

Rule 5 Initial Appearance Proposed amendment permits
transmission of documents by reliable electronic means

Rule 321 Revoking or Modifying Probation or Supervised
Release. Proposed amendment permits transmission of documents
by reliable electronic means

Rule 40 Arrest for Failing to Appear in Another District Proposed
Amendment to provide authority to matter where person was
arrested for violating conditions set in another district

Rule 41 Search and Seizure. Proposed amendment permits
transmission of documents by reliable electronic means

Rule 58 Petty Offenses and Other Misdemeanors Amendment to
make it clear that Rule 5.1 governs who is entitled to a preliminary
hearing

OTHER PROPOSED AMENDMENTS TO THE CRIMINAL RULES.

A, Proposed Amendments to Criminal Rules to Implement E-
Government Act (Memo).

B. Amendment to Criminal Rules Regarding Local Rules for Electronic
Filings (Memo)

C. Rule 11; Proposed Amendment to Provide that J udge May Question
Defendant Regarding Proposed Plea Agreement (Memo).
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IV.

D. Rules 11 & Rule 16; Proposed Amendment Regarding Disclosure of
Brady Information; Report of Subcommittee (Memo).

E. Rule 29. Proposed Amendment Regarding Appeal for Judgments
of Acquittal (Memo)

F. Rule 41, Status of Amendments Concerning Tracking Device
Warrants (Memo).

G. Rule 45; Amendment to Provide for Extending Time for Filing
(Memo).

H. Use of Section 2254 and 2255 Official Forms (Memo).

RULES AND PROJECTS PENDING BEFORE CONGRESS, STANDING
COMMITTEE, JUDICIAL CONFERENCE, AND OTHER ADVISORY
COMMITTEES.

A. Status Report on Legislation Affecting Federal Rules of Criminal
Procedure.

B. Other Matters

DESIGNATION OF TIMES AND PLACES FOR FUTURE MEETINGS
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[DRAFT]| MINUTES
of
THE ADVISORY COMMITTEE
on
FEDERAL RULES OF CRIMINAL PROCEDURE

May 6-7, 2004
Monterey, California

The Advisory Commnuttee on the Federal Rules of Criminal Procedure met at
Monterey, Califorma on May 6 and 7, 2004 These minutes reflect the discussion and
actions taken at that meeting.

I. CALL TO ORDER & ANNOUNCEMENTS

Judge Carnes, Chair of the Committee, called the meeting to order at 8:30 a m. on
Thursday, May 6, 2004. The following persons were present for all or a part of the
Committee's meeting:

Hon Edward E. Carnes, Chair

Hon Susan C. Bucklew

Hon. Paul . Friedman

Hon Dawvid G. Trager

Hon. Harvey Bartle, 111

Hon James P. Jones

Hon. Anthony J. Battagha

Hon Reta M. Strubhar

Prof Nancy J King

Mr. Robert B Fiske, Jr

Mr Donald J Goldberg

Mr. Lucien B Campbell

Ms Deborah J. Rhodes, designate of the Asst Attorney General for the Criminal
Drvision, Department of Justice

Prof’ David A. Schlueter, Reporter

Also present at the meeting were Hon. David Levi, chair of the Standing
Committee, Hon. Mark R Kravitz, member of the Standing Committee and Liaison to the
Criminal Rules Committee; Mr Peter McCabe and Mr James Ishida of the
Admimistrative Office of the United States Courts; Mr John Rabie) Chief of the Rules
Committee Support Office of the Admimstrative Office of the United States Courts, Mr
Jonathan Wroblewsk1 of the Department of Justice; Ms Laural Hooper of the Federal
Judicial Center, and Mr George Leone, Chief, Appeals Division, Umted States
Attorney’s Office, D N J.
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Judge Carnes welcomed Ms. Deborah Rhodes as the new member representing
the Department of Justice.

II. APPROVAL OF MINUTES

Judge Trager moved that the minutes of the Commuttee’s meeting in Gleneden
Beach, Oregon in October 2003, be approved The motion was seconded by Judge
Battaglia and, following corrections to the Minutes, carried by a unanimous vote

III. STATUS OF PROPOSED AMENDMENTS TO RULES PENDING
BEFORE THE SUPREME COURT

Mr. Rabiej informed the Commuttee that the package of amendments submutted
to, and approved by the Judicial Conference in September 2003 (Rules Governing § 2254
Proceedings, Rules Governing § 2255 Proceedings, and the Official Forms
Accompanying those Rules, and Rule 35) had been approved by the Supreme Court and
were being transmutted to Congress.

IV. PROPOSED AMENDMENTS PUBLISHED FOR COMMENT AND
PENDING FURTHER ACTION

A. Rule 12.2. Notice of Insanity Defense; Mental Examination. Proposed
Amendment Regarding Sanction for Defense Failure To Disclose
Information.

The Reporter stated that only four commentators had expressed views on the
proposed amendment to Rule 12 2(d}—which 1s intended to fill a gap created in the 2002
amendments to the rule and include a sanction provision if the defendant fails to disclose
any expert reports, as required under Rule 12 2(c)(3). First, he stated, Mr. Jack Horsley
generally supports the proposed amendments to all of the rules, without any specific
reference to Rule 12 2. Second, the Magistrate Judges Association supports the
amendment and notes that the change “appropriately entrusts to the court to fashion an
appropriate sanction.” Third, he noted that the Federal Bar Association had expressed the
view that the proposed amendment goes too far and that if defense counsel does not
provide notice and the evidence 1s excluded, an appeal will follow on grounds of
ineffective assistance of counsel Instead of this amendment, the Association suggested
that the government be given “ample opportunity” to have the defendant tested and to
prepare a rebuttal Finally, the Reporter stated that the Standing Commuttee’s Style
Subcommittee has oftered brief comments on this rule.

Following brief discussion, Judge Bucklew moved that the Committee approve
the amendment to Rule 122 and forward it to the Standing Commuttee with a
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recommendation to forward 1t to the Judicial Conference Judge Friedman seconded the
motion, which carned by unanimous vote

B. Rules 29, 33 and 34; Proposed Amendments Re Rulings By Court On
Motions to Extend Time for Filing Motions Under Those Rules.

The Reporter stated the Committee had received comments on the proposed
amendments to Rules 29, 33, and 34: those amendments are intended to remove the
language from the current rules that impose a 7-day requirement on the court for setting a
time for filing motions under those rules A conforming change has been proposed for
Rule 45. He noted that first, Professor Lushing noted a grammatical error in the
Commttee Note for Rule 34 Second, another commentator, Mr. Horsley, generally
approved of the proposed rules package, but did not offer any specific comments on these
particular rules. Third, the United States Courts Committee of the State Bar of Michigan
suggested that any changes to Civil Rule 6 concerning time requirements for filings
should also be reflected mn Criminal Rule 45 The Commuttee apparently offers no
specific comments on the current proposed change to Rule 45. And finally, the Reporter
stated that the Magistrate Judges Association supports the proposed amendments to Rules
29, 33, 34, and 45

During the brief discussion on the proposed amendments, Judge Levi noted that
the Commuittee might wish to revisit Rule 435 following proposed amendments to Civil
Rule 6. Judge Friedman moved that the Commuittee approve the proposed amendments
and forward them to the Standing Committee with a recommendation to forward them to
the Judicial Conference Mr Campbell seconded the motion, which carried by a
unanimous vote.

C. Rule 32, Sentencing; Proposed Amendment Re Allocution Rights of
Victims of Non-Violent and Non-Sexual Abuse Felonies.

Professor Schlueter reported that four commentators had offered views on the
proposed amendment to Rule 32; that amendment would extend the right of allocution to
all victims in non-violent, non-sexual abuse felony cases He noted that Mr Jack Horsley
supported the package of amendments pubhished in 2003, but offered no specific
comments about the proposed change to Rule 32 Professor Schlueter added that Judge
Robert Holmes Bell, Chief District Judge of the Western District of Michigan, opposed
the amendment to the extent it requires the court to hear victim testimony. In his view,
victums do not provide anything new because the Presentence Report is supposed to
present the victim’s perspective about the crime. Judge Bell also noted that that the
definition of victim 1s so vague that many people will demand to be heard and suggested
that that the entire section (B) should be rewritten to give the court the discretion to
decide whether to hear from victims Third, Professor Schlueter continued, the State Bar
of Califorma, Commuttee on Federal Courts, supports the amendment to Rule 32 Fourth,
the Magistrate Judges Association supports the proposed change but identified two
concerns. First, the Association noted that the amendment does not explicitly state who 1s
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a “victim.” Second, the amendment may unduly restrict the discretion of the court
Although the rule uses the term “must,” the Association commented that the Commuittee
Note seems to signal some discretion to the court. The Association offers the following as
additional language:

“In particular cases, the court, may, in its discretion, determine who are the
victims of an offense, impose reasonable limits on the number of victims or
classes of victims who may present information, and determine whether the
information presented should be presented orally, in writing, or by some other
means

Finally, Professor Schlueter, noted that the Style Subcommittee had questioned
why the term “Felony Offense” is used in the title of Section (C), rather than just the
word “Felony.” Following discussion, the Committee agreed with the Subcommuttee’s
recommendation and changed that wording.

Professor Schlueter noted that the House of Representatives had passed an Act
according a wide-range of nghts to victums of crime and that the same measure was being
considered by the Senate. He recommended that in light of the pending legislation and
the fact that other rules would likely be affected, that the Committee defer consideration
of the proposed amendment. During the brief discussion of the pending legislation and 1t
possible effects on criminal trials, Judge Trager noted that he favored going forward with
the proposed amendment In s view, if Congress actually enacted the Victims Right
bill, there would be time to pull the proposal from the process. He moved that the
Committee approve the amendment to Rule 32 and forward 1t to the Standing Committee
with the understanding that in the event Congress enacted the related legislation, that
Commuttee could withdraw the proposal. Mr Fiske seconded the motien, which carried
by a vote of 10-2

D. Rule 32.1. Revoking or Modifying Probation or Supervised Release.
Proposed Amendments to Rule Concerning Defendant’s Right of
Allocution.

The Reporter indicated that the Commuttee had received only two written comments on
the proposed amendment to Rule 32.1 The amendment, he explained, would provide
allocution rights for a person who faces revocation or modification of probation or
supervised release He noted that first, Mr Jack Horsley commented favorably on the
package of published amendments, but did not comment on the specific amendment to
Rule 32.1. Secondly, he stated that the Federal Magistrate Judges Association supported
the amendment Following brief discussion, Judge Bucklew moved that the Commuttee
approve the amendment and forward 1t to the Standing Committee. Judge Bartle
seconded the motion. which carried by a unanimous vote

E. Rule 59; Proposed New Rule Concerning Rulings By Magistrate
Judges.
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Professor Schlueter reported that the Committee had received three written
comments on the proposed new Rule 59, which is intended to parallel Civil Rule 72.
First, he stated, Mr. Jack Horsley had commented favorably on the package or rule
amendments but had offered no specific comments on Rule 59 Second, the Magistrate
Judges Association had offered a number of suggested changes to the rule

First, he reported, the Association believed that 1n order to avoid confusion, the
Commuttee should consider addressing the question of whether the terms “dispositive”
and “nondispositive” should be given the same meaning in both Rule 59 and Civil Rule
72 It suggested that the words, “matter not dispositive of a charge or defense of a party,”
is preferable and would be similar to the language in Rule 72. Following brief discussion,
Judge Trager moved that the rule be amended to reflect that suggestion Judge Bartle
seconded the motion, which carried by a vote of 10 to 1

Next, Professor Schlueter reported that the Assoctation had noted some ambiguity
in the rule regarding the time for filing objections It had suggested that the language be
changed to reflect the differences in those instances where the ruling 1s made orally on
the record and where the ruling 1s written. The Commuttee discussed this point and by a
vote of 8 to 2 initially decided to use the word “entered” on line 9 of the proposed rule
Following additional discussion, however, the Commuttee voted to reconsider that vote
(by a margin of 9 to 1) and ultimately, on motion by Judge Trager, seconded by Professor
King, voted by 9 to 1 to use the word “stated” instead on line 9.

Professor Schiueter noted that the Association had also suggested that Civil Rule
72 be changed to include the language in Rule 59, concerning the failure to object. The
Committee agreed that that was a matter within the jurisdiction of the Civil Rules
Commitice.

Next, Professor Schlueter informed the Commttee that the Association had stated
that the provision in the rule that would permmt the judge to alter the time for filing
objections is problematic and recommends that the 10-day time limit in Rule 72 be added
to Rule 59 or that if an extension is requested, it must be made within the 10-day period
The Committee discussed this suggestion and ultimately decided that the current
language of the proposed new rule was sufficient to address those concerns.

Professor Schlueter also reported that the Association had suggested that 1t would
be helpful to expand the Commuttee Note to address the differences 1n the scope of Rules
59 and 72, regarding referral of matters to magistrate judges. Following a brief
discussion, the Commuttee agreed with Professor Schlueter’s observation that it would be
more appropriate for the Note not to include any discussion comparing the two rules, and
instead focus on the scope and purposes of Rule 59

Finally, he noted that the Association had written that the proposed rule does not
address the effect of a report and recommendation 1n the absence of an objection. It
suggests addition of a new Rule 54(b)(4) stating that where no objection 1s filed that the
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report and recommendation is not self-executing and has no effect until the district court
enters an order or judgment The Committee discussed this proposal; a consensus
emerged that the effect of the absence of a report and recommendation need not be
reflected 1n the rule and that in keeping with other rules of procedure, 1t would be better
not to state the effective dates for rulings.

Finally, Professor Schlueter reported that the Style Subcommittee had offered
some suggested style changes to the Rule. Following brief discussion, most of those
changes were included. In addition, Professor Schlueter suggested, at the urging of
several members, additional language for the Note to address the issue of what constitutes
a “dispositive” or “nondispositive” matter, terms which do not appear in the governing
statute.

Judge Trager moved, and Judge Jones seconded, a motion to approve the
proposed new rule and forward it to the Standing Committee for its approval. The motion
carried by a vote of 10 to 1

V. PROPOSED AMENDMENTS TO RULES UNDER ACTIVE
CONSIDERATION

A. Report of Subcommittee on Rules 3, 4, 5.1, 32.1, 40, 41 & S8.

Judge Battaglia reported that the subcommuittee, consisting of himself as chair and
Mr Campbell and Ms Rhodes as members, had considered possible amendments to a
number of rules. The subcommittee had been charged with reviewing the rules for the
purpose, inter aha, of determining whether any provision should be made to codify the
requirements of Gerstetn v Pugh; to provide for filing documents by electronic means,
including facsimile transmissions; and about entitlement to preliminary hearings

1. Issue of Whether to Adopt Rule Codifying Gerstein v. Pugh.

Judge Battagha reported that as to the first issue, whether to codify Gerstein, that
the Subcommittee had decided not to propose any amendments A survey of the
magistrate judges indicated a number of different procedures exist and although the
magistrates stated that they believed that adoption of a national rule would be helpful,
they also stated that 1t would be important to maintain as much flexibility as possible. The
Subcommittee believed that promulgating a rule on the topic might create additional, and
unanticipated, problems in application. Judge Battagha moved that no action be taken at
this time. Mr. Campbell seconded the motion, which carried by a unanimous vote.

2. Amendments to Rules 3 and 4 to Allow for Issuance of Arrest
Warrants by Facsimile.
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Judge Battaglia next reported that the Subcommittee had considered a
recommendation from Judge Bernard Zimmerman to amend Rule 4 to permit 1ssuance of
an arrest warrant by facsimile transmission; currently, Rule 4 does not address any
particular means of issuing an arrest warrant. Similarly, the Subcommittee also
considered whether Rule 3, which addresses use of complaints, was silent on the manner
of presenting the necessary information to a magistrate judge The Subcommittee, he
stated, decided not to propose any amendments at this time, 1n its view, there are no
perceived problems with using the rules or with the traditional methods of 1ssuing arrest
warrants. Judge Battaglia moved that the Commuttee take no further action on this
proposal at this time Mr. Campbell seconded the motion, which carried by a unanimous
vote.

3. Rules 32.1(a)(6) and Rule 40, Regarding Release on Bond.

The Subcommittee also considered a conflict between Rules 321 and 40
concerning the ability of the court to consider bail in out of district cases Judge Battaglia
reported that the Subcommuttee agreed with a recommendation from Magistrate Judge
Robert Collings, that although Rule 32.1(a)(6) permits a court to consider bail in out of
district  proceedings regarding revocation of release Rule 40 does not.  The
Subcommittee recommended that Rule 40 be amended to conform to Rule 32 1. Judge
Battaglia moved that Rule 40 be amended in that way and that the amendment be
forwarded to the Standing Committee with a recommendation to publish it for public
comment Professor King seconded the motion, which carried by a unanimous vote

4. Amendments Regarding Use of Other Reliable Electronic
Means in Rules 5, 32.1, and 41.

Judge Battaglia stated that, at the suggestion of Judge William Sanderson, the
Subcommuttee had considered possible amendments to the rules regarding greater use of
facsimiles or other electronic means in transmitting various documents Although Judge
Sanderson’s proposal had focused only on Rule 32 1, the Subcommittee, at the direction
of the Committee, had considered similar amendments to Rules 5 and 41  Those
amendments would provide that the documents referenced in those rules could be
transmitted by “reliable electronic means.” Dunng the bnef discussion on these
amendments, Judge Battaglia noted that the key here is that the term “rehability” focuses
on the quality of the transmission and not necessarily on the authenticity of the
underlying document  Judge Battaglia moved that the Commuittee approve the
amendments to Rules 5, 321, and 41 and that they be forwarded to the Standing
Commuttee with a recommendation to publish them for public comment Mr Campbell
seconded the motion, which carried by a unamimous vote Turning to a discussion of the
proposed Commuttee Note, Professor King moved that the last paragraph of the Note,
which addresses the factors that a court may wish to consider in using electronic means.
be deleted. Judge Jones seconded the motion The Reporter pointed out that the language
used in the proposed Notes to Rules 5, 32.1 and 41, was similar to that used in recent
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amendments to Rules 5 and 10 concerning video teleconferencing. The motion failed by
avoteof4to 8

5. Amendments Regarding Right to Preliminary Hearings; Rules
5 and 58

Referencing an e-mail from Magistrate Judge Nowak, Judge Battaglia reported
that the Subcommuttee had considered an amendment to Rule 58 that would resolve a
conflict between that rule and Rule 5 1(a) concerning the right to a preliminary hearing
The Subcommittee noted that the right to a preliminary hearing ts correctly stated in Rule
51, and rather than redrafing Rule 58 to clarify the issue, the Subcommuttee
recommended that Rule 58(b)(2)(G) be amended to delete the reference to those cases
where the defendant is in custody and to simply refer the reader to Rule 5.1. Judge
Battaglia moved that the amendment be approved and forwarded to the Standing
Commuttee for publication Judge Friedman seconded the motion, which carried by a
unanimous vote

6. Amendments to Rule 41 Regarding Expanded Use of Facsimile
or Other Electronic Means

Finally, Judge Battaglia reported that in response to the survey regarding possible
codification of Gerstein, a number of Magistrate Judges indicated an interest in
expanding the use of facsimiles or other electronic means in obtaining or issuing search
warrants. The Subcommittee recommended that Rule 41 be amended to permit
transmission of the warrant 1tself. During the discussion, Mr. Campbell noted that during
the recent restyhing of the rule, the introductory language it Rule 41(d)(3), “If the court
determines 1t is reasonable under the circumstances,” had been deleted. Although the
deletion of that language was not specifically mentioned in the Committee Note, 1t was
apparently deleted because the Committee believed it was unnecessary Mr. Campbell’s
motion to restore the language failed for lack of a second

Judge Battagha moved that the amendments to Rule 41 be approved and
forwarded to the Standing Commuttee with a recommendation that they be published for
public comment Mr. Campbel! seconded the motion, which carried by a unammous
vote.

B. Rule 29; Proposed Amendment Regarding Deferral of Ruling on
Motion for Judgment of Acquittal Until After Verdict.

Judge Carnes mtroduced the subject of a proposed amendment to Rule 29, which
would require the court in all cases to defer ruling on a motion for a yjudgment of acquittal
until after the jury had returned a verdict He noted that the 1ssue had been discussed at
the last several meetings and that the Department of Justice had been asked to address
two issues raised at the Fall 2003 meeting—first, the problem of multiple counts and
multiple defendants, and second, the problem of the hung jury Mr Rabie; also reported
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that the Admimistrative Office had conducted an additional statistical study of cases
during FY 2002 involving Rule 29 rulings. He noted that the study indicated that of the
approximately 80,000 felony cases during that time frame and that of those,
approximately 3000 cases were disposed of by trial and of those, the courts entered a pre-
verdict Rule 29 motion in favor of approximately 37 felony defendants Mr Leone and
Mr Wroblewski both commented that in some regards those statistics might be
underinclusive.

Ms. Rhodes reported that the Department had considered both of those 1ssues and
had drafted an alternate version of Rule 29 that would address the 1ssue of the hung jury,
but not the problem of multiple defendants or multiple counts cases. She also noted that
Judge Levi had proposed a possible solution to the problem by suggesting that Rule 29 be
amended to require warver of double jeopardy objections as a prerequisite for pre-verdict
rulings, and thus provide the possibility of a government appeal of an adverse ruling. She
indicated that the Department would be willing to pursue that type of amendment and
added that although the number of Rule 29 pre-verdict rulings was low, the numbers were
still important to the Department. In addressing the proposed waiver provisions, Ms.
Rhodes poimnted out that from the Department’s view, there are many benefits in
proceeding to final verdict, noting that approximately 50 percent of cases are tried in one
day and that approximately 96 percent are tried in nine days or less

Judge Carnes noted that it would be difficult to articulate 1n a rule the competing
interests in granting a pre-verdict motion, or continuing to a final verdict, especially in
multi-count or multi-defendant cases. Mr Fiske stated that the hung jury situation would
be easier to address in a rule, and that in multiple defendant cases, the defendants who
have therr motions granted are out of the case In the case of multiple counts, the matter
becomes more complicated Judge Levi added that in considering this issue, the
Commuttee could expect a significant amount of opposition, for what some view as a
highly controversial topic. He noted that the waiver provision might be a good nuddle
ground for further discussion.

Professor King stated that in her view the statistics provided by the
Admimstrative Office may not have sufficiently pinpointed the specific problems on the
multiple defendant and multiple count cases Judge Bucklew noted that there is no
constitutional nght for a defendant to obtain a pre-verdict ruling and that the whole 1ssue
had been complicated by the 1971 Appeals Act, which expanded the government’s right
to appeal, and the fact that there were a few cases in which the courts had apparently
granted the motion for wrong reasons Judge Bartle observed that he was not convinced
by the Department’s cost-benefit approach and that 1t seemed arbitrary

Mr  Goldberg indicated that the Department should consider the watver
provisions because 1t appeared to be a way to obtain the change the Department wished to
see —the ability to appeal a bad ruling by the court Mr Campbell stated that he still
opposed any further amendments to Rule 29 and that to do so was part of an alarming
trend to transfer the outcome of a case to one of the parties. He also noted that in his view
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the low number of cases did not justify any further amendments to Rule 29 Mr. Fiske
indicated that he supported an amendment to Rule 29 that would permut the defendant to
waive any double jeopardy claims Both Judge Jones and Judge Battaglia expressed the
view that the costs of fixing the problem of erroneous Rule 29 rulings outweighed any
possible benefits Judge Jones stated that the costs of the amendment would include the
possibility of the jury hearing evidence on all of the charges, regardless of how vahd they
were, in addition, prosecutors sometimes intentionally include many additional charges,
which may or may not have merit The proposed amendment requiring the courts to
defer ruling on any Rule 29 motion until atter verdict would deprive them of the ability to
weed out bad counts. Professor King agreed with the view that there is no constitutional
right to have the court rule on a pre-verdict motion, but that doing so makes good policy.

Judge Trager stated that he had onginally supported the Department’s proposal
and that he supported Judge Levi’s waiver proposals. He added that although the cases
are few where the courts have erroneously granted Rule 29 motions, he believed that such
ruhings reflect poorly on the courts and the community.

Following additional discussion about the various options for amending Rule 29,
Judge Jones moved that the Commuttee make no amendments to the Rule. Mr. Campbell
seconded the motion, which carried by a vote of 9 to 3

C. Proposed Amendments to Criminal Rules to Implement E-
Government Act.

Professor Schlueter reported that the Commitiee has been asked to consider
amendments to the Federal Rules of Criminal Procedure to implement provisions in the
E-Government Act of 2002 (Public Law 107-347). He noted that Section 205 of that Act,
requires, in part, that every federal court to make available access to docket information,
the substance of all written opinions of the court, and access to documents filed with the
court in electronic form. It also authonizes the courts to convert any document into an
electronic form; any document so converted, however, must be made available to the
public online.

He continued by mforming the Commuttee that the Act requires that the Judicial
Conference use the Rules Enabling Act procedures to prescribe the appropriate rules and
that they are to be applied in a uniform manner throughout the federal courts In order to
respond to the mandate to draft privacy rules for all of the Federal Rules of Procedure
(Appellate, Bankruptcy, Civil and Crimunal), Judge Levi (Chair of the Standing
Committee) appointed the E-Government Subcommittee, chaired by Judge Sidney A
Fitzwater Professor Schlueter continued by stating that the Subcommittee ncludes
liatsons from each of the Rules Advisory Commuttees and several other commttees of the
Judicial Conference; the Reporters of the Adwvisory Commttees serve as consultants
Professor Dan Capra, Reporter to the Evidence Advisory Committee, 1s serving as the
Lead Reporter for the Subcommittee Judge Strubhar represents this Committee on the
Subcommittee
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Professor Schlueter reported that the Subcommuttee had met in Scottsdale Arizona
in January 2004, to discuss the approach and scheduling for drafting umiform privacy
rules The Subcommittee had asked each of the Rules Commuttees for their input on what
information should be deleted from filings. Another Subcommuttee Meeting is scheduled
for June 2004. He indicated that it would be important at this stage for the Commuttee to
provide guidance to Judge Carnes, Judge Strubhar, or himself on what the Criminal
version of the rule might look like.

He further stated that he had drafted proposed amendments to Rule 49, Serving
and Filing Papers, using Professor Capra’s original template

During the ensuing discussion, the Committee indicated that any privacy filing
provisions should be listed in a separate new rule, Rule 49.1. Later in the meeting, Judge
Carnes appointed an E-Government Subcommittee consisting of Judge Strubhar (chair),
Judge Bartle, and Ms. Rhodes

D. Other Proposed Amendments to Rules.

1. Rule 11(c)(1); Proposed Amendment Regarding Provision
Barring Court from Participating in Plea Agreements.

Judge Carnes informed the Commuttee that Judge David Dowd, a former member
of the Committee, had written to the Committee again urging it to address the problems
ansing in those cases where a defendant pleading guilty has not been informed of a plea
offer from the government. In his proposal, Judge Dowd included several decisions from
the Sixth Circuit evidencing the problem Judge Carnes noted that in his most recent
proposal, Judge Dowd recommended that Rule 11 include a provision to the effect that a
court may inquire of the defendant about whether the defendant has been fully apprised
of any offered plea agreements, without violating the provision barring the court from
taking part in the plea discussions.

Judges Trager and Bartle expressed the view that this has not been a problem in
their courts. Judge Bucklew indicated that she does question the parties but does not
view that as engaging in the plea discussions herself Judge Friedman agreed that making
the tnquiry 1s not a violation of the provision in Rule 11 that prevents the court from
taking part in the plea discussions, and added that he did not see a need for an amendment
to that rule. Judges Jones and Battaglia also stated that they did not see the need for any
amendments to Rule 11 Following additional discussion, a consensus emerged that no
change should be made to the rule.

2. Rule 11 & Rule 16; Proposed Amendment Regarding
Disclosure of Brady Information; Report of Subcommittee.
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Judge Carnes stated that after the last meeting, the Commuttee had received a
proposal from the American College of Trial Lawyers to amend Rules 11 and 16 to
require prosecutors to disclose favorable information, similar to that required by Brady v
Maryland He informed the Committee that he had appointed a Subcommuttee consisting
of Judge Bucklew (chair), Judge Trager, Mr Campbell, Mr Goldberg, and Mr
Wroblewski to study the proposal and report to the Committee

Judge Bucklew reviewed the extensive written proposal from the College and
stated that the Committee had met once and had been divided on whether to proceed with
proposing any amendments to either Rule 11 or Rule 16. She indicated that one of the
first issues that would have to be addressed 1s the defimition of “favorable™ evidence,
noting that at this point, there is a large amount of case law that has interpreted Brady

Judge Carnes noted briefly, the case law subsequent to Brady, which also includes
an apparent change in the meamng of the term “materiality” and identified several
potential problems of attempting to codify Brady. Mr. Fiske explained his role in the
College’s proposal, he indicated that as a past president of that organization he had
spoken in favor of the proposal at the meeting during which 1t was considered He also
identified a number of issues that would have to be considered if the Committee was
inclined to amend either Rule 11 or 16 Mr Goldberg questioned the need for the rule,
noting that he agreed with the Department of Justice’s view that Brady is really a post-
trial rule. He noted that prosecutors and judges apply a variety of timing requirements,
and that perhaps it would be beneficial to adopt some sort of bright line rule for the time
to disclose the information

Mr. Campbell stated that the proposal was worth pursuing and that it would be
possible for the Committee to draft an amendment that addressed the core obligations
Mr Goldberg questioned whether any states had such rules; if not, he noted, a federal
rule could serve as a helpful model. Ms. Rhodes stated that the government takes its
Brady obligations seriously, but that there are mistakes from time to tume. She added that
there 1s almost forty years of case law on the subject and that any amendment to Rule 16,
for example. would not solve all of the problems assoctated with pre-trial discovery

Judge Jones questioned what the Department’s response might be to a proposed
amendment that required the prosecution to state on the record that 1t had used due
diligence 1n attempting to discover favorable information. Ms Rhodes responded that
she was not sure that including that in a rule would add any weight to the existing
obligations In the following discussion, several members focused on the question of
whether government attorneys are ever disciplined for withholding information tavorable
to the defense and the underlying problem of attempting to define what information must
be disclosed.

Mr. Goldberg expressed the hope that any consideration of an amendment would
not flounder on the specifics of the rule itself Judge Jones observed that the Commuttee
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could draft a rule that granted greater protections than Brady Other members noted that
attempts to codify the Jencks obligations 1n a rule had been unsuccessful.

Judge Friedman believed that it would be helpful to consider the issue further and
that it might be time for an amendment to the rules. Other members agreed with that
view, noting however that 1t would be important to address those issues that could be
included in a rule. Mr Goldberg moved that the Committee consider the College’s
proposal further Mr Fiske seconded the motion, which carried by a vote of 9 to 3.
Judge Carnes appointed a subcommuttee to give further consideration to the proposal Mr.
Goldberg (chair), Mr. Fiske, Mr. Campbell, Professor King, and Ms. Rhodes

3. Rule 15; Discussion of Variance in Rule and Committee Note
Regarding Payment of Costs.

Professor Schlueter informed the Commuttee that the Rules Committee Support
Office had received information that there appeared to be an inconsistency between the
text of Rule 15(d) and the Committee Note. The rule states that “if the deposition was
requested by the government, the court may—or if the defendant is unable to bear the
deposition expenses, the court must—order the government to pay...” (emphasis added)
On the other hand, the Note states in relevant part “Under the amended rule, if the
deposition was requested by the government, the court must require the government to
pay ..” (emphasis in ongmal) Professor Schlueter indicated that the general policy s to
not amend only the Committee Note and that in the absence of an amendment to the rule
itself, 1t would probably not be appropriate to change the language of the Note to conform
to the clear text of the rule itself. Following additional discussion, Mr Rabiej offered to
contact the publisher and point out the 1ssue, with the thought that some sort of notation
could be added, noting the inconsistency

4, Rule 16(a)(1)(B)(ii); Proposed Amendment Regarding
Defendant’s Oral Statements.

Judge Carnes indicated that the Commuttee had a proposal from Magistrate Judge
Robert Collings concerning a possible amendment to Rule 16 Judge Collings had
recently decided a case involving interpretation of Rule 16 vis a vis the obligation of the
government to give to the defense an agent’s rough notes of an interview with the
defendant. Judge Carnes continued by stating that Judge Collings believed that Rule 16
could be clanfied by placing all of the provisions dealing with a defendant’s oral
statements under one subdivision. Several members of the Commuttee observed that the
law concerning disclosure of an agent’s notes seemed settled, that revising Rule 16 would
not change the substance of the law, and that there appeared to be no need for the change
Following additional discussion, a consensus emerged that no further action was required
on the proposed amendment.

5. Rule 31; Proposal to Permit Less Than Unanimous Verdicts.
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Professor Schlueter stated that the Committee had received a suggestion from
Judge James Trimble suggesting that the Criminal Rules be amended to permut a less than
unanimous verdict, as is used 1n some state criminal and civil cases The suggestion was
apparently triggered by the recent mistrial in the 7yco case Following a very brief
discussion, a consensus emerged that no favorable action would be taken on the proposal.

6. Rule 32; Proposed Amendment Regarding Requirement That
Sentencing Judge Resolve Contested Information in
Presentence Report.

Professor Schlueter reviewed a proposal from Judge Gregory Carman that Rule
32 be amended to require the court to resolve all objections to the presentence report,
regardless of whether the matter would have an impact on the sentence In support of his
proposal, the judge had included a copy of his law review article entitled, “Fairness at the
Time of Sentencing The Accuracy of the Presentence Report.” His proposal 1s grounded
on the view that even if the sentencing court does not disapprove or modify the objected-
to matters 1n imposing a sentence, the Bureau of Prisons considers all of that information
in making decisions about the defendant’s incarceration. Professor Schlueter noted that
the issue had been considered in some detail by the Committee during the restyling
amendments to the Rules in 2001. Mr Campbell recognized that the Committee had
considered a similar proposal but stated that the article made good sense and that 1t would
be appropnate to reconsider the 1ssue. He added that the Bureau of Prisons is not
equipped to resolve incorrect information in the presentence report.

Ms. Rhodes noted that judges do make rulings on information that might have an
impact on incarceration, even though the rule does not require them to do so, in her view,
no amendment was required. Judge Carnes agreed with that assessment.

Following additional discussion on the various ways of dealing with information
in the presentence report, a consensus emerged that no further action was required on the
proposal

III. RULES AND PROJECTS PENDING BEFORE CONGRESS, STANDING
COMMITTEE, JUDICIAL CONFERENCE, AND OTHER ADVISORY
COMMITTEES.

A. Status Report on Legislation Affecting Federal Rules of Criminal
Procedure.

1. Possible Amendments to Rule 46 Regarding Bail.

Mr. Rabtej reported that Congress had continued to consider amendments to Rule
46 that would restrict the ability of the court to revoke bail on grounds other than a failure
to appear. He noted that the lobby for the Baill Bondsmen was extremely strong and that
despite the clear opposition from the Judicial Conference on the issue, various
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congressional committees continued to discuss the issue and propose legislation to amend
Rule 46. He added that Judge Carnes and Judge Davis, past chair of the Committee, had
testified before congress on the matter and made known the Judicial Conference’s
position.

2. Possible Conforming Amendment to Rule 6

Mr Wroblewski reported that several years ago, Congress had voted to amend
Rule 6 to provide for greater sharing of grand jury information vis a vis the war on
terrorism. But the amendment was to an older version of Rule 6, which had gone into
effect automatically under the provisions of the Rules Enabling Act. Because the
amendment made no sense when apphed to the new version of the rule, 1t had been
considered a nullity. He added that the Department and the Administrative Office had
continued to work with Congress n correcting the problem.

VI. DESIGNATION OF TIME AND PLACE OF NEXT MEETING

Judge Carnes indicated that his term as chair and member of the Committee
expired 1n September 1, 2004, and that the Chief Justice would be appointing his
successor during the summer He thanked the members for their service and indicated
that it had been a high honor to work on the committee.

The Commuttee tentatively agreed to hold 1ts next meeting in the Fall 2004 at
Santa Fe, New Mexico. Judge Carnes asked the members to contact Mr. Rabig

concerning dates during which they could not meet.

The meeting adjourned at 9:30 a.m on Friday, May 7, 2004

Respectfully submitted

David A Schlueter
Professor of Law
Reporter, Criminal Rules Commuttee









COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Meeting of June 17-18, 2004

Washington, D.C.
Draft Minutes
! |
| TABLE OF CONTENTS |
AHendance.......cocovevvereiieiree e e 1 |
‘ Introductory remarks............cccoevvvviereeeeeeee 2 |
| Approval of the minutes of the last meeting......... 4 }
i Report of the Admimstrative Office..................... 4 1
Report of the Federal Judicial Center................... 5 ‘
Reports of the Advisory Committees:
Appellate Rules.......ccocvvniniriiniiinnnnn.. 6 ;
Bankruptcy Rules......cccooiivnninnnnnnnnn. 12 i
i Civil Rules.....oovooiinnniniiiiieciieeens 16 |
i Criminal Rules......ccccooviivennieineine, .31 '
! Evidence Rules.....c.co.ooeoiiiiiniiee . 37
| Report of the Technology Subcommittee. ........... 40
| Next Committee Meeting......covvveeeciveersineeiniieneanns 41

ATTENDANCE

The mid-year meeting of the Judicial Conference Committee on Rules of Practice
and Procedure was held in Washington, D.C. on Thursday and Friday, June 17-18, 2004.
All the members were present:

Judge David F. Levi, Chair
David J. Beck, Esquire
David M. Bernick, Esquire
Charles J. Cooper, Esquire
Judge Sidney A. Fitzwater
Judge Harris L. Hartz

Dean Mary Kay Kane

Judge Mark R. Kravitz
Associate Attorney General Robert D. McCallum
Patnick F McCartan, Esquire
Judge J. Garvan Murtha
Judge Thomas W. Thrash, Jr.
Justice Charles Talley Wells
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Providing support to the commuttee were: Professor Daniel R. Coquillette, reporter
to the commuittee; Peter G. McCabe, secretary to the committee and Assistant Director of
the Admimstrative Office of the U.S. Courts; John K. Rabigj, chief of the Rules
Commuttee Support Office of the Admimstrative Office; James N. Ishida and Robert P.
Deyling, senior attorneys in the Office of Judges Programs of the Administrative Office;
Professor Steven Gensler, Supreme Court Fellow with the Administrative Office; Brooke
D. Coleman, law clerk to Judge Levi; Joe Cecil of the Research Division of the Federal
Judicial Center; and Joseph F. Spaniol, Jr. and Professor Geoftrey C. Hazard, Ir.,
consultants to the committee,

Representing the advisory commttees were:

Advisory Committee on Appellate Rules —
Judge Samuel A. Alito, Jr., Chair
Protessot Patrick J. Schiltz, Reporter

Advisory Committee on Bankruptcy Rules —
Judge A. Thomas Small, Chair
Professor Jeffrey W. Morris, Reporter

Advisory Committee on Civil Rules —

Judge Lee H. Rosenthal, Chair
Protfessor Edward H. Cooper, Reporter

Advisory Comnuttee on Criminal Rules —
Judge Edward E. Cames, Chair
Professor David A. Schlueter, Reporter

Advisory Committee on Evidence Rules —
Judge Jerry E. Smith, Chair
Professor Damel J. Capra, Reporter

Also taking part in the meeting on behalf of the Department of Justice was John S.
Davis, Associate Deputy Attorney General.

INTRODUCTORY REMARKS

Judge Levi reported that no major amendments to the rules were scheduled to take
etfect on December 1, 2004. He noted that the Supreme Court had recommutted the
proposed amendment to FED. R. EVID. 804(b)(3) — govemning the hearsay exception for
statements against penal interest — 1n light of its recent decision in Crawford v
Washington In Crawford, the Court substantially revised its Confrontation Clause
jurisprudence, thus making the proposed rule amendment inappropriate. He added that
the Advisory Committee on Evidence Rules had decided to defer consideration of any
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hearsay exception amendments until adequate case law develops to determine the
meaning and implications of the Crawford case.

Judge Levi pomnted out that the federal courts were facing a severe budget crisis
that could result 1n substantial layofts and furloughs of court staff. He explained that it
was important for the committee to consider its rules decisions in the hght of their impact
on the resources of the courts. He noted that amendments have been proposed to the
bankruptcy rules that could save the courts more than a million dollars in postage and
handling costs by facilitating electronic notices and use of the national Bankruptcy
Noticing Center. He explained that the committee would be asked to expedite the
rulemaking process to achieve the anticipated savings earlier.

Judge Levi said that the project to restyle the civil rules was achieving excellent
progress. The Style Subcommittee, he noted, had now reached the landmark of having
completed a first draft of all 86 rules.

Judge Levi reported that the E-Government Subcommittee had met the day before
the committee meeting to refine the guidance that it would provide the advisory
committees in drafting rules amendments to implement the E-Government Act of 2002.
The statute requires that rutes be promulgated under the Rules Enabling Act to protect
privacy and security concerns implicated by posting court case files on the Internet.

Judge Levi noted that the Court Administration and Case Management Committee
had been working diligently on privacy and security 1ssues for three years and had offered
constructive comments on the latest proposed gindance to the advisory committee. He
added that the E-Government Subcommittee had made a great deal of progress at its
meeting 1n addressing a number of difficult policy and practical questions raised when
court documents that had been practically obscure 1n the past are now posted on the
Internet. He observed that there will likely have to be some differences in detail among
the amendments proposed by the advisory committees. The bankruptcy rules, he noted,
will be the most affected by privacy concerns because of the heavy use of social secunty
numbers 1n bankrupicy cases.

Judge Levi reported that he attends most of the meetings of the advisory
committees. Each commuttee, he observed, has a different personality, reflecting in part
the style of its chair and reporter and the role of the Department of Justice. He
emphasized that the rules process 1s blessed with great chairs and reporters, and the work
product of the committees is truly outstanding.

Judge Levi noted that the Chief Justice had extended Judge Alito’s term as chair of
the Advisory Committee on Appellate Rules for an additional year. He also reported that
Judge Susan Bucklew had been selected to replace Judge Carnes as chair of the Advisory
Committee on Criminal Rules and Judge Thomas Zilly had been selected to replace Judge



June 2004 Standing Committee — Draft Minutes Page 4

Small as chair of the Advisory Committee on Bankruptcy Rules. He said that Judge
Carnes and Judge Small had been outstanding and successful committee chairs, and they
would be sorely missed He also reported that the Standing Committee would greatly
miss the important contributions of two of its distinguished lawyer members whose terms
are about to expire — Charles Cooper and Patrick McCartan. Finally, Judge Levi
emphasized that one of the highlights of his legal career had been to work closely with
Professor Cooper as reporter to the Advisory Committee on Civil Rules.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee voted without objection to approve the minutes of the last
meeting, held on January 15-16, 2004.

REPORT OF THE ADMINISTRATIVE OFFICE

Mr. Rabiej reported that the Admimstrative Office was monitoring 34 bills
introduced 1n the 108" Congress that would affect the federal rules.

He noted that legislation was still pending, proposed by the bail bond industry, that
would directly amend the Federal Rules of Criminal Procedure and limit the authonty of a
judge to forfeit a bond. He said that the bill had been reported out by the House Judiciary
Commuttee, but was opposed by the Judicial Conference. The legislation, he said, had not
reached the House floor, thanks to efforts by the Admunistrative Office and the
Department of Justice. He added that: (1) there had been recent communications with
representatives of the bail bond industry, but the industry had not changed its essential
position; and (2) there has been no action on the bill in the Senate.

Mr. Rabiej noted that legislation sponsored jointly by the Judicial Conference and
the Department of Justice should be be enacted shortly to amend the E-Government Act.
Under the present law, a party has the right to file an unredacted version of a document
under seal with the court. In accordance with the revised E-Government Act, the public
file would contain only a redacted version of the document or a reference list identifying
redacted information accessible only to the parties and the court. He added that the E-
Government Subcommuttee and the advisory committees are now implementing the
rulemaking requirements of the Act,

Mr. Rabiej reported that the Class Action Fairness Act was expected to be brought
to the Senate floor for debate sometime in June.
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He noted that comprehensive crime victims’ rights legislation had passed the
Senate in April 2004 on a 96-1 vote. It would give criminal victims a broad array of
rights 1n such areas as protection against the accused, notice of proceedings, being heard
at court proceedings, conferring with prosecutors, and receiving restitution. e added
that the legislation was expected to pass the House of Representatives, but the chair of the
House Judiciary Committee appeared to be holding up the legislation for tactical reasons.

Mr. Rabiej said that the crime victims legislation will have an impact on the
criminal rules. He explained that the Advisory Committee on Criminal Rules had a
separate proposal ready for final approval that would amend FED. R. CRIM. P. 32 to
extend the right of allocution to victims of all crimes, not just victims of violence or
sexual abuse.

Mr Rabie) reported that two more bills had been introduced in the preceeding
week that appeared to be moving quickly through the legislative process. First, he said, a
hearing would be held within a week on H.R. 4547, a bill designed to protect chaldren
from drug violence. He noted that it would directly amend FED. R. CRIM. P. 11 to impose
additional conditions on a court before it may accept a plea agreement. The second new
bill (H.R. 4571), designed to limit “frivolous fihngs,” would directly amend FED. R. CIv.
P. 11 by mandating that a judge impose sanctions for a violation of the rule.

REPORT OF THE FEDERAL JUDICIAL CENTER

Mr. Cecil pointed out that the agenda book for the committee meeting contained a
status report on the educational and research projects of the Federal Judicial Center.
(Agenda Item 4)

He reported that the Center was completing work on developing a new weighted
caseload formula for the district courts. He explained that the study had been completed
without requiring judges to keep detailed diaries of their daily activities.

Mr. Cecil noted that the Center had also completed a report comparing class
actions in the federal and state courts. Among other things, the report addresses why
attorneys bring cases in one court system rather than the other and finds few differences
between federal and state judges and cases. Finally, he pointed to a new Center report on
sealed court settlements. One of the findings of the report 1s that only 1 of every 227 civil
cases in the federal courts contains a sealed settlement.
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REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Alito and Professor Schiltz presented the report of the advisory committee,
as set forth 1n Judge Alito’s memorandum and attachments of May 14, 2004. (Agenda
Item 6)

Amendments for Final Approval
FED. R. Apr. P. 4(a)(6)

Judge Alito said that the proposed amendments to Rule 4(a)(6) (reopening the time
to file an appeal) provides an avenue of relief for parties who fail to file a timely appeal
because they have not received notice of the entry of judgment against them. The
amendment allows a court to reopen the time to appeal 1f certain conditions are met.
First, the court must find that the party did not receive notice of the judgment within 21
days after entry. Second, the party must move to reopen the time to appeal within 7 days
after recerving notice of the entry of judgment. And third, the party must move to reopen
within 180 after entry of the judgment.

Judge Alito pointed out that use of the word “notice,” appearing twice in the rule,
has been unclear. Most courts have interpreted the existing rule as requinng that the type
of notice required to trigger the 7-day penod to reopen be written notice. Others, though,
have included other types of communications. The proposed amendment, he said, offers
a clear solution by specifying that notice must be the formal clerk’s office notice required
under FED. R. Civ. P. 77(d).

The committee without objection approved the proposed amendments for
final approval by voice vote.

FED. R. APP. P. 26(a)(4) and 45(a)(2)

Judge Alito stated that the proposed amendments to Rule 26 (computing time) and
45 (when court is open) would replace the incorrect phrase “President’ Day” with
“Washington Birthday,” the official, statutory name of the holhiday.

The committee without objection approved the proposed amendments for
final approval by voice vote.

FED.R. App P.27(d)(1)XE)
Judge Alito explamed that Rule 32 (form of briefs) sets out typeface and type-style

requirements. But Rule 27, which specifies the requirements for motions, does not. The
proposed amendment would add a new Subdivision (E) to Rule 27(d)(1) to make 1t clear
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that the typeface requirements of Rule 32(a)(5) and the type-style requirements of Rule
32(a)(6) apply to motions papers.

Judge Alito said that the proposed amendment had received support during the
public comment period, although one comment suggested increasing the number of words
allowed in motions. He said that there was also some sentiment to express the length
limuts in terms of words, rather than pages. But, he explained, clerks of court favor a
page limit because 1t 1s much easter to verify.

The committee without objection approved the proposed amendment for final
approval by voice vote.

FED. R. APP. P. 28(c) & (h), 28.1, 32(a)(7)(C), and 34(d)

Judge Alito reported that the current rules say very little about briefing in cases
involving cross-appeals. As a result, local rules fill 1n the gaps with procedural guidance.
The advisory committee, he said, recommended moving the few provisions in the current
national rules addressing cross-appeals into a new Rule 28.1 and adding several new
provisions to fill the gaps in the existing rules. The new Rule 28.1 (cross-appeals) would
parallel Rule 28 (briefs). In addition, conforming amendments would be made to Rule
28(c) (bnefs), 32(a)(7)(C) (certificate of compliance), and 34(d) (oral argument).

The provisions of the new rule, he said, follow the local rules of every circuit save
one. They would authorize four briefs and specify their lengths and colors. (1) The
appellant’s principal brief would be limited to 14,000 words. (2) The appellee’s
combined response brief and cross-appeal principal brief would be limited to 16,500
words. (3) The appellant’s response and reply brief would be limited to 14,000 words.
(4) Finally, the appellees’s reply brief would be limited to 7,000 words.

Judge Alito said that the lawyers who had commented on the proposal uniformly
had recommended higher word limits, while the judges who had commented wanted
fewer words. Professor Schiltz added that the local rules of the circuits generally
prescribe word limits of 14,000, 14,000, 14,000, and 7,000 for the four briefs. The
advisory commuttee, he said, had decided to increase the second brief to 16,500 words
because it serves two functions — responding to the appellant’s principal brief and
mitiating the principal brief in the cross-appeal.

Several members said that the advisory committee’s proposal to authonze an
additional 2,500 words for the second brief was a sound compromise that should
accommodate most cases and result in fewer motions by attorneys seeking word
extensions
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The committee without objection approved the proposed amendments for
final approval by voice vote.

FED. R. ApP. P. 32.1

Judge Alito reported that the the proposed new Rule 32.1 (citing judicial
dispositions) had attracted more than 500 public comments.

He noted that the proposed rule enjoyed the support of the major bar associations.
It would equalize the treatment of unpublished opinions with other types of non-
precedential materials presented to the courts of appeals. The rule, he emphasized, would
merely prevent a court of appeals from prohibiting the citation of unpublished opinions.
It would not require a court to give unpublished opinions any weight or precedential
value, or even to pay any attention to them. It would just allow the parties to cite them.
He said that prohibiting the citation of court opinions undermines confidence 1n the courts
of appeals and the judiciary. It implies that there is something second-class about
unpublished opinions. The practice, he said, is very difficult to explain to lay people and
most practitioners.

On the other hand, he pointed out, opponents of the rule claim that 1t will have an
adverse impact on judges because they will have to spend more of their limited time on
crafting unpublished opinions. This, it is claimed, would both detract from the quality of
Judges’ published opimons and lead to the issuance of more one-sentence orders. He
noted, too, that opponents of the rule assert that 1t will inevitably require lawyers to take
the time to read unpubhshed opinions and increase expenses for their clients.

Judge Alito emphasized that the advisory commuittee had taken the adverse
comments very seriously, but 1t had concluded that there is simply no emprrical support
for them. He noted that a number of the federal circuits currently permut citation of
unpublished opinions The committee, he said, had not recerved any comments from
Judges on the courts allowing citation that the practice has increased their work.
Moreover, he added, the trend at both the federal and state levels 1s moving away from
non-citation rules.

Judge Alito said that, as a result of the public comments, the advisory committee
had deleted from the proposed rule a clause that would have prohibited a court of appeals
from prohibiting or restnicting citation of unpublished opimons “unless that prohibition or
restriction 1s generally imposed upon the citation of all judicial opinions, orders,
judgments, or other written dispostions.”
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Judge Lev1 observed that the sheer size of the body of comments was daunting,
even though many of the comments seemed to copy each other. He congratulated
Professor Schiltz for a superb job in summarizing the comments.

One of the members suggested that the key issue was not citation, but the status of
unpublished opimons. He pointed out that the committee note refers to unpublished
opinions as “official actions” of the court. But, he noted, they are commonly crafted by
law clerks and only endorsed by judges. They do not receive the same scrutiny as
published opinions and clearly do not represent the views of the full court. The proposed
rule, he said, would elevate unpublished opinions into actions of the court and give them
a status that they do not presently have. He recommended that the proposal be deferred
and the circuits be given time to issue their own rules addressing the contents and effect
of unpublished opinions. He added that this approach would promote transparency, for
the circuits would articulate what they are doing with regard to unpublished opinions.

One lawyer-member suggested that local non-citation rules pose a serious
perception problem for the courts of appeals. He said that 1t is difficult to explain to a
client that a court has decided a similar case in the recent past, but the case cannot be
cited to the same court. He added that, regardless of precedential value, an unpublished
opmion 1s in fact an official disposition by a government body.

Two members pointed out that the proposed rule had given nise to concern among
state-court leadership as to the use by the federal courts of unpublished state-court
opinions. For example, a federal court applying the doctnine in Erie R.R. Co v. Tompkins
might cite an unpublished state-court opinion as establishing binding state law 1n a way
that the opinion was not intended to be used. Judge Ahto responded that the advisory
commuttee’s deliberations had focused on citing a federal circuit court’s own decisions,
not on citing state-court opinions. Moreover, he said, the rule does not address what
weight is to be given to unpublished opinions. He added, though, that he would not
object to amending the rule to limit its application specifically to federal opinions.

One participant pointed out that unpublished opinions are widely available today,
and the circuits are free to give them precedence or not, as they see fit. He argued that
lawyers should be free to call a court’s attention to cases decided by their colleagues that
have similar facts and issues. Other panels of the court, he said, should be made aware of
what one panel has done with a similar pattern of facts, particularly in sentencing
guideline cases. He added that it would be beneficial for courts to look at their
unpublished opinions as part of their efforts to achieve consistency and reliability in
circuit case law.

One member observed that there are very strong arguments on both sides of the
185ue, but on balance he favored allowing the courts of appeals to continue their non-
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citation pohicies. He said that the adverse consequences predicted by opponents of the
rule might well come to pass. He emphasized the vital need for courts to have a two-
tiered opinion system because some cases simply do not deserve the same time and
attention as others. He also said that he was not convinced that it 1s appropriate to
compare unpublished opinions of a court of appeals with other types of nonprecedential
materials cited to the court. Unpubhished opinions, he said, inevitably carry far more
weight with the lawyers and the court because they have been signed off on by three
judges of the deciding court.

One member noted that he had been struck by how strongly a number of judges
feel about the issue. He said that the arguments on both sides appear to be empirical in
nature, but they are essentially not provable at this point. He stressed the need for
empirical research and suggested that the commuttee not be put in the position of
accepting one side of the argument and rejecting the other without further data. He
argued that appropriate research would focus on the practices and results in those circuits
that allow citation of unpublished opinions. He conjectured that 1t should be possible to
obtain good empirical data because several circuits now allow citation.

Judge Lev1 said that he agreed and had spoken with the Federal Judicial Center
about what shape an empirical study might take. He emphasized that the proposed rule
was very controversial. And in dealing with controversial matters, he said, the rules
committees have consistently sought strong empirical support for proposed amendments.
In this case, he noted, mine circuits now allow citation of unpublished opinions, and four
do not. Researchers, for example, could examine the courts that allow citation to see
whether disposition times have lengthened or the number of judgment orders has
increased. In addition, judges and lawyers might be surveyed to examine the practical
impact of citation pohcy on their work. Lawyers might be surveyed to examine whether
citation policy affects the costs of legal practice. Attention might also be directed to the
four circuits that prohibit citation to see whether there are any special conditions in those
circuits that make them difterent.

Judge Levi added that it would be seek to proceed to the Judicial Conference’s
approval at this time of the proposed new rule without appropriate empirical data.
Obtaining the data would better inform the committee and take much of the passion out
of the debate. If the data turn out to support the proposed rule, he satd, the commuttee
would be in a much better position to secure Conference approval.

Several participants endorsed Judge Levi’s approach, citing the great sensitivity of
the issue among circuit judges, the need for a period of reflection, and the value of
gathering whatever empirical data can be produced. One member added that there were
powerful arguments in favor of the proposed amendment, but it would be a mistake
institutionally to go forward with a rule that has generated so much opposition. He said
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that, as a matter of basic policy, the committee should proceed with a controversial
proposal only if: (1) there 13 a compelling need for the rule; and (2) the committee 1s
convinced that the opposition is clearly wrong. Other participants endorsed this analysis,
emphasizing the need for empirical information and mstitutional restraint. They added
that a year’s delay for study would not cause any harm and may even lead some
opponents to reassess their positions.

Judge Alito agreed that a study would be helpful, especially since opposition to the
rule was based largely on empirical observations. Mr. Cecil added that the Research
Division of the Federal Judicial Center was prepared to conduct the research. He
cautioned, however, that the results of the study may not in fact solve the commuittee’s
problems. The key issue, he said, is how judges perform their work in chambers. That,
he said, is a matter of utmost sensitivity.

Judge Kravitz moved to have the committee take no action on the proposed
new Rule 32.1 and return it to the advisory committee, with the expectation that the
advisory committee will work with the Federal Judicial Center to conduct
appropriate empirical studies. The studies, for example, would explore the practical
experience in the circuits that have adopted local rules allowing citation of unpublhished
opinions. The advisory committee would then have the discretion to make a fresh
decision on the matter and return to the standing committee with a proposal, or not.

One member asked that the record reflect that the committee’s discussion of the
matter and its returning the rule to the advisory committee did not reflect a judgment by
the Standing Committee on the merits of the proposal. Rather, he said, the committee’s
concerns were directed purely to mstutional values and the rulemaking process. Judge
Kravitz agreed to the clarification.

One member added that the advisory committee should take advantage of the delay
to explore the impact of the rule on citing unpublished state-court opinions.

The committee without objection approved Judge Kravitz’s motion by voice
vote. Therefore, it decided to take no action on the proposed new Rule 32.1, return
it to the advisory committee, and recommend that appropriate empirical study be
undertaken.

FED. R. APP. P. 35(a)

Judge Alito reported that Rule 35(a) (en banc determination) and 28 U.S.C. § 46(c)
both specify that “a majority of the circuit judges who are 1n regular active service” may
order that an appeal or other proceeding be heard or reheard en banc. Although the
standard applies to all the courts of appeals, he said, the circuits are divided 1n
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interpreting the provision when one or more active judges are disqualified in a particular
case. Seven circuits follow the “absolute majority” approach, counting disqualified
judges in the base to calculate a majority. Six circuits follow the “case majonty”
approach, requiring a majority only of the active judges who are not recused.

Judge Alito emphasized that the advisory committee believes that whatever the
rule means, it should mean the same all across the country. There is no principled basis,
he said, for having different interpretations of the same rule. The primary objective of the
proposed amendment, thus, was to promote national umformity. The advisory
committee, he said, believed that the better interpretation 1s the case majority approach
because it is most consistent with what Congress must have intended 1n enacting the
statute. He noted that 28 U.S.C. § 46(c) uses the phrase “circuit judges . .. in regular
active service” twice. In the second sentence, the phrase clearly does not include
disqualified judges, since disqualified judges obviously cannot participate in a case heard
en banc. The proposed amendment to Rule 35(a), he added, was not meant to alter or
affect the quorum requirement of 28 U.S.C. § 46(d).

The committee without objection approved the proposed amendment for final
approval by voice vote.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Small and Professor Morrs presented the report of the advisory committee,
as set forth in Judge Small’s memorandum and attachments of May 17, 2004. (Agenda
Item 7)

Amendments for Final Approval
FED. R. BANKR. P. 1007

Judge Small reported that the proposed amendment to Rule 1007 (lists, schedules,
and statements) would require a debtor to file a mailing matrix with the court, a practice
now required universally by local court rules. The matnx must include the names and
addresses of all entities listed on Schedules D-H, including holders of executory contracts
and unexpired leases.

The committee without objection approved the proposed amendment for final
approval by voice vote.
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FED. R. BANKR. P. 3004 and 3005

Judge Smal! explained that the proposed amendments to Rules 3004 (filing of
claims by a debtor or trustee)} and 3005 (filing of a claim, acceptance, or rejection by
codebtor) deal with the situation where an entity other than the creditor files a proof of
claim. The amendments to Rule 3004 make it clear that the third party may not file a
proof of claim until the exclusive time has expired for the creditor to file its own proof of
claim. In addition, FED. R. BANKR. P. 3005 would no longer permut the creditor to file a
proof of claim to supersede the claim filed by the debtor or trustee. Instead, the creditor
could amend the proof of claim filed by the debtor or trustee. The changes would make
the rules consistent with § 501(c) of the Bankruptcy Code.

The committee without objection approved the proposed amendments for
final approval by voice vote.

FED. R. BANKR. P. 4008

Judge Small reported that Rule 4008 (reaffirmation agreement) would be amended
to establish a deadline of 30 days after entry of the order of discharge to file a
reaffirmation agreement with the court. He said that some public comments had
recommended a shorter period, and the advisory commuttee had considered a deadline of
10 days following discharge. But, he explained, the shorter time limit would not be
practical because it takes several days for the the noticing center to process and distribute
discharge notices.

The committee without objection approved the proposed amendment for final
approval by voice vote.

FED. R. BANKR. P. 7004

Judge Small reported that the proposed amendment to Rule 7004 (process and
service) would authorize the clerk of court to sign, seal, and 1ssue a summons
electronically. He noted that the rule does not address the service requirements for a
summons, which are set out elsewhere in Rule 7004,

The committee without objection approved the proposed amendment for final
approval by voice vote.

FED. R. BANKR. P. 9006

Judge Small stated that Rule 9006 (time) would be amended to remove any doubt
that the additional three-day period given a responding party to act when service is made
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on the party by specified means — by mail, by leaving 1t with the clerk, by electronic
means, or by other means consented to by the party served — are added after a rule’s
prescribed period to act expires.

The committee considered and approved the proposed amendment to Rule 9006 in
conjunction with a proposed parallel amendment to FED. R. CIv. P. 6(e).

The committee without objection approved the proposed amendment for final
approval by voice vote.

OFFICIAL FORMS 6-G, 16-D, and 17

Judge Small reported that the proposed amendments to the forms had not been
published because they were technical in nature. The change to Form 6-G is required to
conform the form to the proposed amendment to Rule 1007, and the revisions to Forms
16-D and 17 reflect the abrogation of Official Form 16-C in 2003. He asked that: (1) the
changes to Form 16-D and 17 take effect on December 1, 2004; and (2) the change to
Form 6-G take effect on December 1, 2005, to coincide with the effective date of the
proposed amendments to Rule 1007.

The committee without objection approved the proposed amendments to the
forms for final approval by voice vote.

Amendments for Publication
FED. R. BANKR. P. 1009, 4002, and OFFICIAL FORM 6-1

Judge Small pointed out that the proposed amendments to Rule 1009 (amendments
to schedules and statements), Rule 4002 (debtor’s duties), and Form 6-1 (schedule of
debtors’ current income) had been proposed by the Executive Office for United States
Trustees. He noted that the amendment to Rule 4002 was controversial.

The U.S. trustee organization had asked the committee for a rule that would require
debtors to bring a substantial number of documents with them to the meeting of creditors
under § 341 of the Code The proposal, he said, had attracted the attention and strong
opposition of the debtors’ bar. The advisory commuttee had received more than 80 letters
from attorneys opposing the proposal, even though the committee had not approved or
published 1t.
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Judge Small noted that the advisory committee’s consumer subcommittee had met
in Washington to consider the proposal, and it had mmvited several knowledgeable trustees
and attorneys to participate, along with representatives of the U.S. trustee organization.
At the meeting, the subcommittee decided that the most of the proposed changes were not
needed.

The full committee, however, decided to adopt a compromise amendment to Rule
4002 that would require debtors to bring with them to the § 341 meeting a government-
1ssued picture identification, evidence of their social security number, evidence of their
current tncome (such as a pay stub), their most recent federal income tax return, and
statements for each of their depository accounts. That, he said, was the proposal that the
advisory committee sought authority to publish.

Judge Small said that the proposed amendment to Rule 1009 specifies that if the
debtor files an mcorrect social security number, he or she must correct 1t and notify all
those who received notice of the incorrect number.

The proposed change to Form 6-1 would extend to Chapter 7 cases the requirement
that a debtor divulge a non-filing spouse’s income. The form’s mandate to divulge
currently applies only to Chapter 12 and 13 cases.

The committee without objection approved the proposed rule amendments for
publication by voice vote. It also approved without objection the proposed
amendment to the Official Form by voice vote.

FED. R. BANKR. P. 7004

Judge Small explained that under the current Rule 7004 (process and service), the
debtor’s attorney must be served only 1f the summons and complaint are served on the
debtor by mail. The proposed amendment would make it clear that the debtor’s attorney
must be served with a copy of any summons and complaint against the debtor, regardless
of the manner of service on the debtor. The rule would also allow the attorney to request
that service be made electronically.

The committee without objection approved the proposed amendments for
publication by voice vote.

FED. R. BANKR. P. 2002(g) and 9001

Judge Small reported that the changes to Rule 2002 (notices) and 9001 (general
definitions) were designed 1n large part to facilitate noticing national creditors. The
proposed amendment to Rule 2002(g) would allow creditors to make arrangements with a
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“notice provider” to have notices sent to them at a preferred address or addresses.
Notices would normally be sent electronically, but the rule also covers the sending of
paper notices to central addresses. The amendment to Rule 9001 would define a “notice
provider” as any entity approved by the Administrative Office to give notice to creditors
at a preferred address or addresses under the proposed amendment to Rule 2002(g).

Judge Small explained that the amendments could result in significant financial
benefits to the judiciary and taxpayers because more creditors would sign up for
electronic service of court notices. In light of the potential cost savings, the advisory
committee had decided to pursue “fast track™ promulgation of these two amendments —
as well as the amendment to Rule 9036 approved by the Standing Committee 1n January
2004, which specifies that notice by electronic means is complete on transmission.

Under the fast track proposal, the rules would become effective on December 1,
2005, rather than December 1, 2006. They would be published for public comment in
August 2004. Comments would be due by mid-February 2005. The advisory committee
and Standing Committee could approve them by mail ballot and submit them to the
Judicial Conference for approval at its March 2005 session. They would then be sent
immediately to the Supreme Court, which could act on them before May 1, 2005. Mr.
Rabiej added that the Court would be given copies of the amendments well in advance of
the March 2005 Conference session to give the justices time to review them carefully.

Judge Small said that the advisory committee had carefully considered the rules at
three meetings, and he did not anticipate any controversy over them. Professor Morris
added that even though the pnimary thrust of the rules was to facilhitate electronic notice,
there would also be savings in processing paper notices under the rules because notice
providers will be able to bundle notices to creditors and save postage costs.

The committee without objection approved the proposed amendments for
publication by voice vote.

The committee also approved expediting approval of the amendments,
together with the proposed amendment to Rule 9036 approved by the Standing
Committee in January 2004.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Rosenthal and Professor Cooper presented the report of the advisory
committee, as set forth 1n Judge Rosenthal’s memorandum and attachments of May 17,
2004. (Agenda [tem 8)
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Amendments for Final Approval
FED. R. C1v. P. 6(e)

Judge Rosenthal reported that the proposed change to Rule 6(e) (additional time
allowed following certain kinds of service) had been referred by the Advisory Committee
on Appellate Rules, which was considering parallel changes to FED. R. APP. P. 26(c).
Under the existing Rule 6(e), there is some uncertainty in calculating the three additional
days given a party to act when service is made on the party by mail, leaving it with the
clerk of court, electronic means, or other means consented to by the party served.

The proposed clanfying amendment would specify that the three days are added
after the prescrnibed period otherwise expires under Rule 6(a). Intermediate Saturdays,
Sundays, and holidays would be included in counting the additional three days, but the
last day cannot be a Saturday, Sunday, or holiday. Judge Rosenthal added that the
committee note sets forth a number of practical examples calculating the time penod.

One member asked why the advisory commuttee had not used the term “calendar
days,” as used in the appellate rules. Judge Rosenthal responded that the committee had
considered that option, but had decided not to use “calendar days™ because it is not found
anywhere else in the civil rules.

The committee without objection approved the proposed amendment for final
approval by voice vote.

FED. R. C1v. P. 27(a)(2)

Judge Rosenthal said that the proposed change in Rule 27 (deposition before action
or pending appeal) would merely correct an outdated reference in the rule to former Rule
4(d), which deals with serving a copy of the petition and a notice stating the time and place
of a deposition hearing. The corrected reference makes clear that all forms of service
under Rule 4 can be used to serve a petition to perpetuate testimony.

The committee without objection approved the proposed amendment for final
approval by voice vote.

FED. R. C1v. P. 45(a)

Judge Rosenthal reported that the proposed amendment to Rule 45 (subpoena)
would close a small gap in the rule by requiring that a deposition subpoena state the
method for recording testimony.
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The committee without objection approved the proposed amendment for final
approval by voice vote.

SUPPLEMENTAL RULE B(1)(a)

Judge Rosenthal stated that the proposed amendment to Supplemental Rule B
(attachment and garnishment) would bring the rule into conformuty with case law. The
amendment specifies that the time for determimng whether a defendant is “found” in a
district is the time the verified complaint praying for attachment and the affidavit required
by Rule B(1)(b) are filed.

The committee without objection approved the proposed amendment for final
approval by voice vote.

SUPPLEMENTAL RULE C(6)}(b)

Judge Rosenthal reported that the proposed amendment to Supplemental Rule C(6)
(responsive pleadings and interrogatories) would correct an oversight made during the
course of the 2000 amendments to the rule. It would delete the rule’s reference to a time
10 days after completed publication under Rule C(4). That rule requires publication of
notice only if the property is not released within 10 days after execution of process.
Execution of process will always be earlier than publication.

The committee without objection approved the proposed amendment for final
approval by voice vote.

Amendments for Publication
SUPPLEMENTAL RULE G

Professor Cooper explained that civil forfeiture proceedings have long been
governed by the Supplementary Rules for Certain Admiralty and Maritime Claims
because of tradition, the 1n rem nature of forfeiture proceedings, and many forferture
statutes expressly invoking the supplemental rules. But, he said, the relationship had
come under considerable strain because of an explosion in the number of civil forferture
proceedings. In particular, court interpretations of the supplemental rules by the courts 1n
forfeiture cases have been cited by the admiralty bar as creating problems for maritime
practice.

Professor Cooper noted that the supplemental rules had been amended 1n 2000 to
draw some distinctions between forfeiture and admuralty practice. At about the same
time, Congress enacted the Civil Asset Forfeiture Reform Act, which required a number
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of other changes 1n the rules as they apply to civil forfeiture proceedings. Soon after
enactment of the legislation, the Department ot Justice approached the Advisory
Commuttee on Civil Rules, suggesting that it was time to consolidate all the civil
forfeiture procedures into a single supplemental rule that would be consistent with the
new statute.

Professor Cooper said that the advisory committee had appointed a subcommittee
that produced a proposed new Rule G after several conference calls, a meeting in
December 2003, and substantial input trom the Department of Justice and the National
Association of Criminal Defense Lawyers. The new rule, he said, was ready for
publication, together with conforming amendments to SUPPLEMENTAL RULES A, C, and E
and FED. R C1v.P. 26(a)(1)(E).

Professor Cooper pointed out that the advisory committee had devoted a great deal
of attention to a proposal by the Department of Justice to define in the rule what
“standing” is needed to assert a claim to property once the government initiates a civil
forfeiture action. The Department had proposed that the rule limit standing to a person
qualifying as an “owner” within the statutory definition of the innocent-owner defense.
The committee, however, concluded that defining standing to file a claim should be left to
developing case law, not the rules. Instead, proposed Rule G(8) only sets forth the
procedural framework for determuning a claimant’s standing and deciding a claimant’s
motion to dismuss.

In the same vein, Professor Cooper reported that the advisory commuttee had not
included a provision in the new rule barring the use FED. R. CRIM. P. 41(g) to accomplish
the return of property outside Rule G. This 1ssue, too, would be left to case law
development.

Professor Cooper proceeded to describe the provisions of the new rule. He noted
that subdivision (1) specifies that Rule G governs in rem forfeiture actions ansing from
federal statutes. It also states that Supplemental Rules C and E and the Federal Rules of
Civil Procedure apply to the extent that Rule G does not address an issue.

Subdivision (2) would replace the particularized pleading in the existing rule with
a statement of sufficiently detailed facts to support a reasonable belief that the
government will be able to meets 1ts burden of proof at a tral.

Subdivision (3), dealing with arrest warrants, would provide that only the court, on
a finding of probable cause, may 1ssue a warrant to arrest property not in the
government’s possession or not subject to a judicial restraining order. The existing rute
allows 1ssuance of a summons and warrant by the clerk without a probable-cause finding.
In addition, the proposed rule would require the warrant and any supplemental service to
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be served as soon as practicable, unless the court orders a different time. Professor
Cooper noted that the National Association of Criminal Defense Lawyers had expressed
concern that the change would encourage courts to permit more filings under seal. But,
he added, the rule does not address when it is appropriate to file under seal. It merely
reflects the consequences for execution when sealing or a stay is ordered.

Professor Cooper noted that subdivision (4), the basic notice requirement, reflects
the traditional practice of publishing notice of an in rem action. For the first time, the
rule would recognize publication on an official government-created Internet forfeiture site
to provide a single, easily 1dentified means of notice. He pointed out that there is no such
site now, but if the government were to establish one, it would provide more etffective
notice than newspaper publication.

[n addition, proposed paragraph (4)(b) would require the government to send
individual notice of the action and a copy of the complaint to any person who reasonably
appears to be a potential claimant, based on the facts known to the government.
Although the National Association of Defense Lawyers had asked for formal service of
the summons in the manner required by FED. R. CIv. P. 4, the proposed rule does not
require that level of service. Rather, due process requirements are satisfied by practical
means reasonably calculated to accomplish actual notice.

The proposed rule also specifies that the notice must be sent by means reasonably
calculated to reach the potential claimant. Notice may be sent to the attorney 1f the
potential claimant has an attorney, and that this may be the most effective notice 1n many
cases. Notice to an incarcerated person must be sent to the place of incarceration. The
rule, however, does not attempt to deal with the due process problems implicated by
Dusenbery v United States, 534 U.S. 161 (2002), where a particular prison has deficient
procedures for delivering notice to prisoners.

The proposed paragraph also sets out deadlines for filing claims and motions
Professor Cooper pointed out that the provision dealing with filing an answer or motion
under FED. R. Civ. P. 12 had generated advisory committee discussion. Contrary to an
ordinary civil action, where Rule 12 suspends the time to answer, the proposed rule
requires that an answer or motion be filed no later than 20 days after a claim 1s filed.

Professor Cooper pointed out that under subdivision (5), a claim must identify the
claimant and state the claimant’s interest in the property. If the claim is filed by a person
asserting an nterest in the property as a bailee, 1t must identify the bailor.

Subdivision (6) would allow the government to serve special interrogatories under
FeD. R. C1v. P. 33 limited to the claimant’s identity and relationship to the property. The
purpose, he said, is to elicit information promptly so the government can move to dismiss
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for lack of standing. The government need not respond to a claimant’s motion to dismiss
until 20 days after the claimant has answered the interrogatories.

Professor Cooper noted that subdivision (7) would allow property to be sold on an
interlocutory basis. The court could order the property sold, for example, if it were
penishable or at nsk of diminution of value. Likewise, it could be ordered sold 1f the
expense of keeping the property is excessive, or if the court finds other good cause.

Professor Cooper pointed out that subdivision (8) govern motions. He noted that
paragraph (8)(A) states that a party with standing to contest the lawfulness of the seizure
of property may move to suppress use of the property as evidence. He explained that the
advisory committee had deleted a reference in the proposed rule to constitutional standing
under the Fourth Amendment. Likewise, a party who establishes standing to contest
forfeiture may move to dismiss the action under FED. R. Civ. P. 12(b). At any time before
trial, the government may also move to dismiss because the claimant lacks standing
Professor Cooper pointed out that the court must decide the government’s motion before
any motion by the claimant to dismiss the action The claimant has the burden of
establishing standing based on a preponderance of the evidence.

Professor Cooper stated that paragraph (8)(d) deals with a petition to release
property under the Civil Asset Forfeiture Reform Act. The venue provision 1n the rule
had been inserted at the request of the Department of Justice. It is denved from the
statute and serves as a guide to practitioners. [t makes clear that the status of a civil
forfeiture action is a “civil action” eligible for transter under 28 U.S.C. § 1404. Finally,
Professor Cooper noted that the rule contains a provision allowing a claimant to seek to
mutigate a forfeiture under the Excessive Fines Clause of the Fighth Amendment.

Judge Rosenthal reported that the Style Subcommittee had reviewed the proposed
rule and had suggested a few improvements in language. She asked for and received
permussion to adopt the Style Subcommittee suggestions without having to return to the
Standing Committee before publication.

Judge Rosenthal added that the advisory committee anticipated that a significant
number of comments would be received during the publication period, but from a narrow
section of the bar. Judge Levi and Professor Cooper pointed out that the committee had
benefitted greatly as a result of excellent suggestions and input from the Department of
Justice and the National Association of Criminal Defense Lawyers.

The committee without objection approved the proposed new rule for
publication by voice vote.
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SUPPLEMENTAL RULES A, C, and E and FED. R. C1v. P. 26(a)(1 XE)

Professor Cooper reported that the proposed changes to Supplemental Rules A, C,
and E and FED. R. C1v. P. 26(a)(1)(E) were conforming amendments to account for the
consolidation of civil forfeiture provisions into the new Rule G. He noted that the
amendment to Rule 26(a)(1)(E) (initial disclosures) would add civil forfeiture actions to
the list of cases exempted from the initial disclosure requirements.

The committee without objection approved the proposed amendments for
publication by voice vote.

FED. R. C1v. P. 50(b)

Judge Rosenthal reported that the proposed amendments to Rule 50(b} would
remove a trap that occurs when a party moves for judgment as a matter of law under Rule
50(a) before the close of all the evidence and then fails to renew the motion at the close of
all the evidence. The revised rule, she said, would delete the requirement that a renewal
motion be made at the close of all the evidence. It responds to court decisions that have
begun to move away from a strict interpretation of the current rule requiring a motion for
judgment as a matter of law at the literal close of all the evidence. Protfessor Cooper
added that the amendments are fully consistent with the Seventh Amendment.

In addition, the rule would be amended to add a time limit of 10 days after
discharge of the jury for a party to make a post-trial motion when a trial ends without a
verdict or with a verdict that does not dispose of all issues suitable for resolution by
verdict.

The committee without objection approved the proposed amendments for
publication by voice vote.

ELECTRONIC DISCOVERY
FED. R. C1v. P. 16, 26, 33, 34, 37, and 45 and FORM 35

Judge Rosenthal reported that the package of “electronic discovery” amendments
was the product of a lengthy and thorough examination by the advisory committee into
whether the current rules are adequate to regulate discovery of electromcally stored
information. She pointed out that the committee had enjoyed invaluable cooperation and
mput from the bar on the project, and 1t had conducted three productive conferences with
lawyers, judges, and law professors on electronic discovery. She thanked Professor Capra
and Fordham Law School for hosting the most recent conference, held in New York n
February 2004. She also thanked Kenneth Withers of the Federal Judicial Center for his
major assistance and wise counsel.
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Judge Rosenthal explained that the advisory commuittee had initiated the electronic
discovery project with a good deal of skepticism regarding the need for rule changes. But
as the project progressed and lawyers articulated their experiences, she satd, the
committee moved to a consensus that the existing discovery rules do not fit current
practice as well as they should. The committee, she emphasized, had reached the
conclusion that the national rules needed to be amended and the amendments were
needed now.

Judge Rosenthal pointed out that the materials 1n the committee’s agenda book
demonstrate that there are many real differences between electronic discovery and other
types of discovery. For one thing, computer-stored information is dynamic and often
changes without active human intervention. Unlike paper information, moreover,
computer information may be incomprehensible without the machine and software that
created it.

She said that the bar had informed the commuttee that discovery had become more
difficult, burdensome, and costly because the current rules — even though they are very
flexible — are simply not specific enough with regard to electronic discovery. She
pointed out that some federal district courts now have local rules in place governing
electronic discovery, and pertinent case law is beginning to develop. In addition, state
court systems have issued or are considering rules to deal with electronic discovery. She
concluded that if the advisory committee were to wait too long to propose amendments to
the national rules, it would run the risk of having local rules prohiferate and wide
vanations develop in federal practice.

Judge Rosenthal summarized the advisory committee’s key proposals, pointing out
that they would: (1) require parties and the court early in a case to discuss issues relating
to electromcaly stored information and privilege waiver; (2) clarify and modernize the
defimtion of discoverable electronic information; (3) address the form in which
electronically stored information must be produced; and (4) provide a procedure for
handling inadvertent privilege waivers.

She explained that the committee had heard repeatedly from lawyers that privilege
review of discovery maternals is very time consuming and expensive. Electronically
stored information, moreover, presents special problems because privileged information,
though not readily visible, may be embedded 1n electronic documents or found in
metadata. She emphasized that the proposed amendments respect the Rules Enabling Act
and avord dealing with the substance of privilege law Rather, they only set forth a
procedure for retrieving inadvertently produced privileged information.
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FED. R. C1v. P. 26(f) and FORM 35

Protessor Cooper said that the proposed amendments to FED. R. C1v. P. 26(f)
(conference of the parties) were non-controversial. They would require the parties at the
26(f) conference to discuss any issues relating to preserving discoverable information and
to include in their discovery plan: (1) any issues relating to disclosure or discovery of
electronically stored information, including the form in which it should be produced; and
(2) whether, on agreement of the parties, the court should enter an order protecting the
right to assert privilege after production of privileged information. He noted that the
latter 1tem was a response to concerns expressed to the commuttee by members of the bar
regarding the enormous burden imposed by having to screen voluminous documents for
privilege.

He said that 1t was generally accepted that the discovery process moves much more
quickly and efficiently when the parties 1n a case agree on how to deal with privilege
issues. He said that the proposed amendment contemplates that the parties will enter an
agreement. The court order will enhance the status of the agreement and may well affect
future waiver hitigation. In addition, Form 35 would be amended to include a new section
dealing with disclosure of electronic information and privilege protection.

FED. R. CIv. P. 16(b)

Professor Cooper reported that the proposed amendments to FED. R. Civ. P. 16(b)
(scheduling and planning) would alert the court to the need, early in the litigation, to
address the handling of discovery of electromcally stored information and to consider
adopting the parties’ agreement for protection against privilege waiver.

FEp. R. CIv. P. 26(b)(5)

Professor Cooper explained that the proposed amendment to FED. R. C1v. P,
26(b)(5) (claims of privilege or protection of trial preparation matenals) specifies that
when a party produces information without intending to waive a claim of privilege, 1t
may, within a reasonable time, notify any party receiving the information that it claims a
privilege. The receiving party must then promptly return or destroy the specified
information and any copies. Professor Cooper added that the committee note specifies
that the amendment does not address the controversial question of whether there has 1n
fact been a privilege waiver. It merely provides a procedure for addressing privilege
155ues.

One member said that the proposed waiver provision would not make a real
difference in practice. Parties, he said, will still have to review all documents in order to
avold the danger that a state court may find a waiver of privilege. He urged the
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committee to publish a much more ambitious proposal that would address the waiver
issue itself. He suggested that this would be a great opportunuity for the commuttee to
make a major improvement in practice.

Judge Rosenthal responded that the advisory commuttee was very sympathetic to
that approach, but it had opted for a more cautious amendment because of concerns over
the himits of the Rules Enabling Act. The statute specifies that any rule “creating,
abolishing, or modifying an evidentiary privilege shall have no force or eftect unless
approved by Act of Congress.” (28 U.S.C. § 2074) Another participant added that
privilege 1ssues implicate fundamental questions of federalism that rules committees
should approach with hesitancy.

Other participants countered, though, that a bolder waiver proposal to protect
parties against inadvertent waiver of privilege would in fact be consistent with the Rules
Enabling Act. They asserted that a federal rules provision could specify that an
inadvertent turnover of prniviteged matenal through the federal discovery process does not
constitute a waiver of privilege. The provision, they said, would be procedural in nature,
not substantive. It would not address the scope of the privilege itself. Instead, it would
merely address the procedural consequences ansing as a result of the mandatory federal
discovery process. In other words, if a court requures a party to produce materials through
the federal discovery rules, those rules can prescribe the character of the privilege wairver
without modifying the content of the privilege itself.

One member pomted out that the advisory committee’s proposed amendment may
put a court 1n an awkward position because its order may not effectively bind third parties
or prevail in a later proceeding before another court. He noted that there 1s a split in state
law as to whether third parties are bound.

One member pointed out, though, that the proposed amendment would still be a
valuable change because — despite uncertainty as to the scope of the privilege protection
— parties are in a much better position with a court order than without one. Judge
Rosenthal added that the pertinent committee note addresses the issue 1n general terms by
stating that a court order adopting the parties’ agreement “advances enforcement of the
agreement betweeen the parties and adds protection againt nonparty assertions that
privilege has been waived.”

Another member noted that the proposed new Rule 26(b)(5)(B) states that a party
receiving privileged information must promptly return or destroy it upon being notified
by the producing party that it intends to assert a claim of privilege. He suggested that the
rule might be amended to require the receiving party to certify that they have n fact
destroyed the information 1n question,
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FED. R. CIv. P. 26(b)

Judge Rosenthal reported that the proposed new Rule 26(b)(2)(C) (discovery scope
and limits) would establish a two-tiered approach to electronic discovery. A producing
party would automatically have to turn over requested information that 1s “reasonably
accessible.” Even if it makes a showing that the information sought 1s not “reasonably
accessible,” the requesting party may then ask the court to order discovery of the
information “for good cause.” She pointed out that this approach is similar to the two-
tiered approach embodied 1n the 2000 amendments to Rule 26(b)(1), under which parties
may obtain discovery automatically as to matters “relevant to the claim or defense of any
party,” but they may ask the court for good cause to order discovery of any matter
“relevant to the subject matter involved in the action.”

One member pointed out that there 1s no provision in the proposed amendments
explicitly addressing the sharing of discovery costs. He noted that judges already have
general authority under Rule 26 to shift discovery costs, but recommended that the
proposed amendments themselves, or the accompanying committee notes, specify that a
judge may assess part or all of the costs of certain discovery requests on the requesting
party. One member suggested that language covering cost sharing be added to the
proposed amendment to Rule 26(b)(2)(C). Judge Rosenthal responded that 1t might be
preferable to include such language in the committee note, rather than the rule.

Professor Cooper pomted out that the committee note in fact quotes the Manual for
Complex Litigation, wnstructing that certain forms of production be conditioned upon a
showing of need or the sharing of expenses. He pointed out, however, that the Standing
Committee has been very sensitive to cost sharing or cost bearing, and it is a controversial
concept for many members of the bar. Mr. Rabiej added that language regarding cost-
shifting had been proposed by the Advisory Committee on Civil Rules in the 2000
amendments to Rule 26, but it had been removed by the Standing Committee.

Judge Kravitz moved to add language at the end of the proposed amendment
to Rule 26(b)(2)(C) to specify that if a responding party shows that requested
information is not reasonably accessible, the court may order discovery of the
information “on such terms as the court may determine.” He added that no explicit
language as to cost sharing should be included 1n the text of the rule itself, but a reference
to costs could be included in the committee note.

The committee without objection approved Judge Kravitz’s motion by voice
vote.
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FED. R. CIv. P. 33

Judge Rosenthal noted that the proposed amendment to Rule 33(d) (option to
produce business records 1n response to interrogatories) makes 1t clear that a party may
respond to interrogatories by using electronically stored information.

FED. R. CIv. P. 34

Judge Rosenthal explained that the proposed amendments to Rule 34(a)
(production of documents and nspection of tangible things) draw a new distinction
between “electronically stored information” and “documents.” The word “document” in
the current rule, she said, is simply not adequate to capture all the types of information
stored on computers. The proposed rule, thus, would acknowledge explicitly the
expanded importance and variety of electronically stored information subject to
discovery. She also pointed out that under the amendment copying, testing, and sampling
would apply explicitly both to electronically stored information and tangible things.

She noted that the proposed amendments to Rule 34(b) permut a party to specify
the form in which it wants electronically stored information to be produced. If no request
18 made as to form, or if there is no agreement by the parties, the producing party may
turn over the information 1n the form in which it is ordinarily maintained or 1n an
electronically searchable form. One member suggested that the term “electronically
accessible™ might be more appropriate than “electronically searchable.”

FED. R. C1v. P. 45

Judge Rosenthal reported that Rule 45 (subpoenas) would be amended to conform
1t to the various changes proposed 1n the discovery rules to address electronically stored
information.

The committee without objection approved the proposed amendments to
Rules 16, 26, 33, 34, and 45 and Form 35 for publication by voice vote.

FeED. R. C1v.P. 37

Judge Rosenthal reported that the commuttee had approved a limited “safe harbor™
provision 1n Rule 37 (sanctions for failure to cooperate in discovery) that would give a
party protection when information that it is asked to produce has been destroyed or lost
through the routine business operation of 1ts computer systems. The loss would occur, for
example, when information 1s destroyed as a result of recycling back-up tapes or
automatically overwriting deleted information. She reported that this was the only
provision among the proposed amendments in which there had been any disagreement
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within the advisory committee. She pointed out, though, that the disagreement had been
only as to the actual language of the proposed amendment, and not as to the need for
including a limited safe harbor provision in the rules.

As a consequence, she explained, the advisory committee had decided to present
the Standing Committee with two alternative versions of a safe harbor provision in
FED. R. C1v. P. 37(f). She added that the committee clearly preferred Alternative 1, but
several members also wanted to publish Alternative 2 for public comment. Both
alternatives, she said, are very narrow. The essential difference between them concerns
the standard of culpability applicable to the producing party. Alternative 1 would
establish a reasonableness standard, while Alternative 2 would require mntentional or
reckless conduct. She reported that one member of the advisory commuttee strongly
opposed publishing the second alternative because it would inappropriately limit a court’s
discretion.

Judge Rosenthal said that whether or not both alternate versions are published, it
should be made clear in the publication that the committee is continuing to consider both
culpability standards and would like to generate public comment specifically directed to
them.

One participant emphasized that Rule 37 deals with sanctions for violation of
discovery obligations. But, he said, spoliation issues are generally governed by a separate
body of law. He pointed out that what occurs betore a case 1s filed in the district court 15
not, and cannot be, covered by the rules. Thus, he said, the rules committees should focus
on a party’s obligation under applicable discovery law, not on spoliation. He suggested
that the committee note state explicitly that spoliation is governed by a different body of
law, even though discovery and spolhation issues often tend to blend in practice.

He added that the culpability standard under discovery law is negligence, including
intentional neglect. But, he said, the key problem 1s not so much the applicable standard
as the boundary of obligations arising before a case is filed and discovery obligations that
attach after a case has been filed. Other members pointed out that lawyers” legal and
ethical obligations before filing are clearly established by existing law.

One member said that even though the bar had made a compelling case for a safe
harbor at the recent Fordham conference, 1t appeared that any effective protective
provision would lic outside the scope of the rules. He suggested that it would take
legislation to achieve the sort of protection that the bar seeks. Other members responded,
though, that an effective safe harbor provision could indeed be crafted with some
additional work.
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In light of the difficult competing considerations and the commuttee discussions,
Judge Rosenthal agreed to craft some additional language to address the concerns
expressed by the participants. She emphasized the need to include a safe harbor provision
together with the rest of the proposed electronic discovery amendments because all the
amendments fit together as part of a single, interrelated package.

On the second day of the meeting, Judge Rosenthal presented the committee with
revised language for both the text of the proposed Rule 37 amendments and the
accompanying committee note. She noted that the proposed revisions would make it
clear that the rule does not address the actions of a party before a case is filed.

Judge Rosenthal said that the recommendation of the advisory committee was to
publish only one alternative for public comment. But, she said, that version would
include appropnate brackets and footnotes to draw the attention of the public to the fact
that the committee would continue to study what standard of fault must be met to take a
party out of the safe harbor protection.

Dean Kane moved to approve publication of the proposed amendment,
together with appropriate cover language -— to be drafted by the advisory
committee — directing the public’s attention to the committee’s desire to receive
public comment on the applicable culpability standard and the other issues
identified by the committee. The motion was approved without objection by voice
vote.

Amendments for Delayed Publication

1. Pure Style Revisions

FED. R. C1v. P. 38-63, except FED. R. CIv. P. 45

Judge Rosenthal reported that the advisory committee was planning to publish the
complete set of restyled civil rules as a single package 1n February 2005. She noted that
the Standing Committee at earlier meetings had approved publication of restyled Rules 1-
37. She asked for authonty to publish the current batch of proposed amendments —
Rules 38-63, except Rule 45 — subject to further refinement before publication. And she
reported that the remaining civil rules, Rules 64-86, would be presented to the Standing
Commuttee at 1ts January 2005 meeting.

Judge Rosenthal said that the advisory commuttee, 1n partnership with the Style
Subcommittee of the Standing Commuttee and its consultants, would continue to make
refinements in the language of the rules. It would also resolve a series of “global” style
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1ssues and present a completed style package of all the civil rules at the January 2005
meeting.

The committee without objection authorized delayed publication of the
proposed amendments by voice vote.

2. “Stvle-Substance” Amendments

FED.R.CIv.P. 4, 8,9, 11, 14, 16, 26, 30, 31, 36, 40

Judge Rosenthal reported that the goal of the restyling project was very narrow —
simply to restate the present language of the civil rules as clearly as possible 1n consistent
English without any change in meaning. Nevertheless, she said, as part of the restyling
effort, the advisory committee had approved a limited number of minor, non-
controversial improvements in language that are arguably more than purely stylistic 1n
nature. She pointed out that the proposed changes, although possibly substantive, reflect
sound common sense, universal current practice, or the likely intention of the drafters.
Accordingly, she said, the advisory committee would like authority to publish in tandem
with the style package a separate track of proposed “style-substance” changes to Rules
4(k), 8(a) & (d), 9(h), 11(a), 14(b), 16(c)(1), 26(g), 30(b), 31(c), 36(b), and 40. She
added that a few additional minor “style-substance” changes might be presented to the
Standing Committee at the January 2005 meeting.

One member spoke against the proposed deletion of Rule 8(d)(1) as part of the
“style-substance™ package. Although the proposed committee note suggested that the
current rule is redundant and no longer needed, the member said that it might be helpful
to retain it. Judge Rosenthal responded that it was important to restrict the “style-
substance” package to purely non-controversial items. Thus, 1n light of the objection
expressed, the advisory committee would drop the proposal from the list of proposed
amendments.

The committee without objection approved the proposed “style-substance”
amendments for deferred publication by voice vote.

Informational Item

Judge Rosenthal reported that the advisory committee had published a proposed
new FED. R. C1v. P. 5.1 (constitutional challenge to a statute) to implement 28 U.S.C.
§ 2403 and replace the final three sentences of FED. R. CIv. P. 24(c). The statute and
current rule require a court to certify to the attorney general of the Umited States or a state
when a federal or state statute has been drawn into question In addition, the rule requires
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a party challenging the constitutionality of a statute to call the court’s attention to its duty
to certify.

Judge Rosenthal pointed out that the reporting obligation is routinely — and
unintentionally — violated, perhaps because it is buried in Rule 24. Thus, the advisory
committee had proposed moving the reporting requirements from Rule 24 to the proposed
new Rule 5.1 in order to attract attention to the reporting obligations by locating them
next to the rules that require notice by service and pleading.

In addition, the new rule would have added a requirement that a party drawing into
question the constitutionality of a statute serve the pertinent attorney general by mail with
a Notice of Constitutional Question and a copy of the underlying court pleading or
motion. The advisory committee had thought that the additional requirement would
impose only a slight burden on the challenging party.

Judge Rosenthal pointed out that there had been few public comments on the rule.
But, she said, concerns emerged in the advisory committee that the new notice and
mailing obligation was unwise and should be reexamined. Accordingly, the commuttee
decided to defer the proposed new rule and not present 1t at this time to the Standing
Committee for final approval.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Carnes and Professor Schlueter presented the report of the advisory
commuttee, as set forth in Judge Carnes’s memorandum and attachment of May 18, 2004.
(Agenda Item 9)

Amendments for Final Approval
FED. R. CRIM P 12.2(d)

Judge Carnes reported that the proposed amendment to Rule 12.2(d} (failure to
comply with the requirement to give notice of an insanity defense or submit to a mental
examination) would fill a gap created n the 2002 amendments to the rule. The current
rule provides no sanction when the defendant does not comply with the requirement to
disclose the results and reports of an expert examination. He pointed out that a comment
had been recetved from the defense bar that the proposed amendment goes too far. But,
he noted that the decision to impose a sanction 1s discretionary with the court.

The committee without objection approved the proposed amendments for
final approval by voice vote.
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FED. R. CRIM. P. 29(c), 33(b), 34(b), and 45(b)

Judge Carnes explained that the proposed amendments to Rule 29 (motion for a
judgment of acquittal), Rule 33 (motion for a new trial), Rule 34 (motion to arrest
judgment), and Rule 45 {computing time) would remove the requirement that the court
rule on a post-trial motion within seven days after a guilty verdict or after the court
discharges the jury.

The committee without objection approved the proposed amendments for
final approval by voice vote.

FED. R. CRIM. P. 32(1)(4)

Judge Carnes said that the proposed amendment to Rule 32(1)(4) (opportunity to
speak at sentencing) would extend the right of allocution — which currently apphes only
to victims of crimes of violence or sexual abuse — to victims in all felony cases. The
rule, he said, allows the victim either to speak at sentencing or submit a written statement
to the judge. If a crime involves multiple victims, the rule gives the court discretion to
limit the number of victims who will address the court.

Judge Carnes added that Congress was likely to pass comprehensive legislation in
the near future dealing with victims’ rights. He said that the legislation, among other
things, would give a wide array of rights to victims of all offenses, including victims of
petty offenses and other misdemeanors. He stated that if the pending legislation were
enacted, the committee should ask to withdraw the rule.

The committee without objection approved the proposed amendments for
final approval by voice vote.

FED. R. CRM. P. 32.1(b) and (c)
Judge Carnes reported that the proposed amendments to Rule 32.1 (revoking or
modifying probation or supervised relief) would address an oversight 1n the rules by

giving the defendant the right to allocution at a revocation or modification hearing.

The committee without objection approved the proposed amendments for
final approval by voice vote.

FED. R. CRIM. P. 59

Judge Carnes reported that the proposed new Rule 59 (matters before a magistrate
Judge) would set forth the procedures for a district judge to review the decision of a
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magistrate judge. He explained that the rule 1s derived in part from FED. R. Crv. P. 72, It
distinguishes between “dispositive” and “nondispositive” matters, but does not attempt to
define the terms, which are widely used 1n case law.

Judge Carnes pointed out that on a nondispositive matter, the district judge must
consider any timely objections to the magistrate judge’s order and set aside any part of the
order that is contrary to law or clearly erroneous. But it a party fails to object within 10
days after being served with a copy of the magistrate judge’s order, 1t waives its right to
review.

As for dispositive matters, the district judge must decide de novo any
recommendation of the magistrate judge to which an objection has been filed. A party’s
faiture to object within 10 days after being served with a copy of the magistrate judge’s
recommended disposition waives its right to review. There 1s no need for the district
jJudge to review de novo any matter to which there has not been a timely objection.
Nevertheless, despite the waiver provision, the district judge retains authority to review
any decision or recommendation of the magistrate judge, whether or not objections are
timely filed.

One member said that he supported the rule, but he had a general problem with
the way time is computed under this and some other rules. The proposed rule, he pointed
out, states that a party must file an objection “within 10 days after being served with a
copy” of the magistrate judge’s order or recommendation. He pointed out that judges
have no way of telling when a party has actually been served with a copy of a particular
document. He suggested that consideration be given at a future committee meeting to
addressing this uncertainty in computing time.

The committee without objection approved the proposed new rule for final
approval by voice vote.

Amendments for Publication
FED. R. CRIM. P. 5{c)

Judge Carnes reported that two amendments were proposed to Rule 5{(c)(3) (initial
appearance 1n a district other than the one where the offense was committed). First, the
amendment to Rule 5(c)(3)(C) would remove a reference to Rule 58(b)(2}(G). That rule,
in turn, would be amended to eliminate a conflict with Rule 5.1(a) regarding the
detendant’s nght to a preliminary exarmnation. Second, the amendment to Rule
5(c)(3)D) would take account of advances 1n technolgy and permit a magistrate judge to
accept a warrant by any “reliable electronic means,” rather than just by “facsimile.”
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The committee without objection approved the proposed amendments for
publication by voice vote.

FED. R. CRIM. P. 32.1(a)(5)

Judge Carnes explained that the proposed change to Rule 32.1 (revoking or
modifying probation or supervised retease) was simuilar to that proposed for Rule 5(c). It
would authonze a magistrate judge to accept a copy of a judgment, warrant, or warrant
apphcation by “reliable electronic means.”

The committee without objection approved the proposed amendments for
publication by voice vote,

FED. R. CRIM. P. 40(a) and (e)

Judge Carnes said that the proposed revision of Rule 40(a) (arrest for failing to
appear 1n another district) would fill a gap in the rules by giving a magistrate judge
explicit authority to set conditions of release for a defendant who has been arrested only
for violation of conditions of release set in another district. He pointed out that the
current rule refers only to a defendant who has been arrested for failure to appear
altogether, and not to one who has only violated conditions ot release.

The committee without objection approved the proposed amendments for
publication by veice vote.

FED. R. CrIM. P. 41

Judge Carnes reported that the proposed amendment to Rule 41(¢) (issuing a
search warrant) would permit a magistrate judge to use “reliable electronic means” to
issue warrants. In that respect, it parallels the proposed amendments to Rules 5 and 32.1.

The committee without objection approved the proposed amendments for
publication by voice vote.

FED. R. CRIM. P. 58(b)

Judge Camnes explained that the proposed amendment to Rule 58(b)(2)(G) (imitial
appearance 1n a petty offense or other misdemeanor case) would remove a conflict
between that rule and Rule 5.1 (preliminary examination) and clanfy the advice that must
be given to a defendant during an initial appearance.
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The committee without objection approved the proposed amendments for
publication by voice vote.

Informational Items
FED.R. CRIM. P. 29

Associate Attorney General McCallum expressed the concems of the Department
of Justice regarding the May 2004 decision of the Advisory Committee on Criminal Rules
to reject the Department’s proposed amendments to Rule 29 (motion for a judgment of
acquttal). The proposal would have required a judge to defer ruling on a motion for a
judgment of acquittal until after the jury has returned a verdict. The current rule gives a
judge discretion to rule on an acquittal motion either before or after verdict.

Mr McCallum pointed out that a district judge’s granting of an acquuttal motion
before a jury verdict is a non-appealable action due to the Double Jeopardy clause of the
U. S. Constitution. It is the only area, he said, in which the government has no right to
correct an improper action of a trial judge. An appeal does lie, however, when a judge
grants a motion for acquittal after a jury verdict.

He emphasized that United States attorneys are deeply troubled by the current rule
and certain specific experiences that they have had under 1t. He noted that the original
proposal of the Department had been to amend the rule to require a district judge to defer
a ruling on an acquittal motion until after the jury returns a verdict. The atmn, he said, was
not to limit judicial discretion, but to address the timing of the judge’s action, which has
important constitutional consequences.

He explained that members had expressed concerns at the October 2003 advisory
committee meeting that the Department’s proposal might be too broad. They suggested
that 1t 1s entirely appropriate for a judge to grant a dismissal before judgment in certain
circumstances — particularly in the case of a hung jury or a multiple-defendant or
multiple-count case. The advisory comimittee, he said, had asked the Department to
consider crafting modifications to its proposal to address these two situations.

Mr. McCallum reported that the Criminal Division had prepared an amendment to
deal wath hung juries, but it was unable to devise a satisfactory amendment to address the
problems of multiple detendants and multiple counts. But, he said, Judge Levi developed
a very helpful, alternate proposal that would allow a judge to grant a dismissal before
verdict conditioned upon the defendant waiving double-jeopardy rights and permitting an
appeal by the government.
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He said that because of the importance of this matter, the Department would like
to present additional wnitten matenals and make a case for amending Rule 29 to the
Standing Commuttee at its next meeting. If the Standing Commuittee were then to agree
with the Department’s recommendation — or with Judge Levi’s alternate proposal or
some other variation — it might propose an amendment itself. But, he noted, a more
likely result would be for the Standing Commuttee to remand the matter back to the
advisory committee with a direction to explore every possible alternative to achieve the
result of preserving the government’s right to appeal. He added that the Department
would provide a comprehensive constitutional-law analysis of the Double Jeopardy clause
and craft appropnate devices to avoid procedural traps. In short, he emphasized, the
Department would like to work cooperatively with the Standing Committee to figure out
a way to meet the government’s concerns.

Judge Carnes reported that Administrative Office staff had prepared statistics on
how often pre-verdict dismissals are granted in the federal courts. In the Fiscal Year
2002, tor example, more than 80,000 felony defendants were disposed of 1n the district
courts. Of that total, 3,000 were tried before a jury, and Rule 29 motions were granted in
only 37 cases. He warned that the numbers may not be exact because of reporting
difficulties in trying to pinpoint pre-verdict acquittals. Neverthless, he said, the number
of dismissals under Rule 29 is extremely small. This, he explained, was a primary reason
why the majonty of the advisory commuittee were persuaded that there was no compelling
case to amend the rule. He pointed out, though, that several members of the advisory
commuttee were very much concerned that when a judge grants a pre-verdict dismissal
mistakenly or in questionable circumstances, it reflects badly on the judicial system. In
that regard, he noted that the Department had presented the committee with some
anecdotes of district judges arguably abusing the process.

Judge Carnes further explained that several members of the advisory committee
were concerned that certain prosecutors overcharge. Thus, judges should be able to
winnow out groundless charges before a case 1s submitted to the jury. For that reason, he
said, the advisory committee had asked the Department to consider amending its proposal
to retain the authority of a trial judge to dismiss specific counts 1n a multiple-count case
or certain defendants in a multi-defendant case But, he explained, neither the
Department nor the advisory committee could fashion a satisfactory proposal addressing
those situations.

fudge Carnes said that the issues had been thoroughly explored by the advisory
committee, including Judge Levt’s alternate solution. If the matter were referred back to
the advisory committee, he said, the same result would prevail again. Judge Levi agreed
with this assessment, but he added that the Department should have a further opportunity
to make a case. He pointed out that the Department has a vital role in the Rules Enabling
Act process, and 1t has been supportive of the process. Therefore, he said, if the
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Department concludes that a matter is very important to the government and 1t asks the
Standing Commuttee to take a second look, the committee should accommodate the
request.

Judge Levi pointed out that it 1s very common in rulemaking for empirical data to
show that a particular problem is statistically insignificant. But the rejoinder by
proponents of an amendment is always that the small number ot problem occurrences in
fact represents important matters. He recommended that the committee allow the
Department to make 1ts case at the January 2005 meeting. He suggested that the
Department consider producing additional information, focusing particularly on the
character of the actual cases in which it believes a pre-verdict dismissal was improperly
granted and the government demed 1ts nght to appeal. He added that the Standing
Commuttee might decide to return the proposal to the advisory committee with
instructions.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Smith and Professor Capra presented the report of the advisory commuttee, as
set forth 1n Judge Smith’s memorandum and attachment of May 15, 2004. (Agenda Item 5)

Judge Smith explained that it is the policy of the advisory committee for proposed
amendments to evidence rules generally to be limited to resolving case law conflicts in
the courts. The committee’s presumption, thus, is strongly against amending the rules.
The four rules amendments recommended for publication, he said, would resolve serious
conflicts 1n the courts.

Amendments for Publication
FED. R. EVID. 404(a)

Judge Smith reported that the proposed amendments to Rule 404(a) (admissibility
of character evidence) would resolve a case law conflict regarding the admissibility in a
civil case of character evidence offered as circumstantial proof of conduct. He noted that
courts routinely admit such information 1nto evidence in criminal cases. A minority of
courts have also permitted 1ts use in civil cases. The proposed amendment would allow
the evidence only in criminal cases.

The committee without objection approved the proposed amendments for
publication by voeice vote.
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FED. R. EvID. 408

Judge Smith reported that the proposed amendments to Rule 408 (compromise
and offers to compromise) would resolve three important conflicts in the case law as to
the admussibility of statements and offers made in settlement negotiations. He added that
the proposals had been substantially debated and reworked by the advisory committee.

Judge Smith pointed out that the first amendment would resolve the split in the
case law regarding the admissibility 1n later criminal prosecutions of statements and
offers made 1n civil settlement negotiations. He pomnted out that the Department of
Justice strongly supported allowing the use 1 criminal cases of admissions made earlier
during settlement negotiations, noting that they can be critical evidence to establish guilt
i certain cases. After much debate, he said, the advisory committee agreed to present an
amendment that would authorize the use of admissions of fault in later crimmal
prosecutions, but not allow admission of the fact that there has been a civil settlement or
negotiations. He emphasized that the committee had worked hard to reach the proper
balance between protecting settlemnent negotiations and allowing critical evidence to be
used in criminal cases.

Second, Judge Smith reported that the proposed amendments would resolve a
conflict in case law by prohibiting the use of statements made 1n settlement negotiations
when oftered to impeach a witness through a prior inconsistent statement or through
contradiction. He noted that the proposal reinforces the main purposes of the rule — to
promote unfettered settlement discussions.

'Third, the proposed amendments would resolve a conflict over whether offers of
compromise may be admitted in favor of the party who made the offer. The proposal
would bar a party from introducing its own statements and offers when offered to prove
the validity, invalidity, or amount of the claim. Judge Smith said that the advisory
committee was of the view that a party should not be able to waive unilaterally the
protections of the rule because introduction of the evidence would show implicitly that
the opposing party had also entered into a settlement agreement. Exclusion of such
evidence would not be required, though, when offered for other purposes, such as to
prove the bias or prejudice of a witness.

The committee without objection approved the proposed amendments for
publication by voice vote.

FED. R. EvID. 606(b)

Judge Smith reported that the proposed amendment to Rule 606(b) (juror as a
witness) would limait the testimony of a juror regarding the validity of a verdict to whether
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there has been a clerical mistake in reporting the verdict. He explained that some courts
have also allowed juror tettimony on a broader basis, such as to explore whether the jury
understood the court’s instructions or the impact of their actions. He added that the
proposed amendment is very narrowly designed to protect jury deliberations and prevent
ivasions ot the jury process. He pointed out, however, that testimony could still be
allowed from a juror as to fraud or outside influence.

The committee without objection approved the proposed amendment for
publication by voice vote.

FED. R. EVID. 609(a)(2)

Judge Smith reported that Rule 609(a}(2) (impeachment by evidence of conviction
of a ecrime) provides for automatic impeachment of a witness with evidence that the
witness has been convicted of a crime that “involved dishonesty or false statement.” The
problem, he said, is in determining which crimes involve dishonesty or false statement.

Most prior convictions, he noted, occur in other jurisdictions, especially state
courts. The issue for the federal court is to determine the extent to which it may look
behind the prior conviction to determine whether 1t involved dishonesty or false
statement. Some courts, he said, make the determination by looking only at the actual
elements of the crime for which the witness was found guilty. Other courts, though,
allow a more detailed inquiry into the facts of the case.

Judge Smith explained that the proposed amendment takes a middle position. It
would allow automatic impeachment of a witness if an underlying act of dishonesty or
false statement can be “readily determined.” Judges, thus, would have discretion to look
behind the elements of the crime to the facts of the case. But 1t is contemplated that their
review would be to make a quick determination, such as by reviewing the charging
documents, that a cnime involved dishonesty or false statement. The court, though,
should not conduct a minitrial on the 1ssue. He added that a similar problem exists under
the Sentencing Guidelines, where district judges may have to look behind the elements of
a crime to determine whether a prior conviction of the defendant had been for a crime of
violence. Professor Capra added that the commuttee note sets forth some examples of key
documents that could be used by judges to make the determination of dishonesty or false
statement.

The committee without objection approved the proposed amendment for
publication by voice vote.
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Informational ltems

Professor Capra explamned that these four proposals complete a package of
amendments that the advisory committee had been considering for several meetings. He
said that the advisory committee did not have plans to bring forward to the Standing
Commuttee in the near future other potential amendments that 1t had under consideration.
In addition, he said, the advisory committee would continue to examine the hearsay
exceptions, but it will not propose any amendments until the full impact of Crawford v.
Washington has been determined.

REPORT OF THE TECHNOLOGY SUBCOMMITTEE

Judge Fitzwater presented the report of the Technology Subcommittee. (Agenda
Item 10)

He reported that the E-Government Act of 2002 requires all federal courts to post
on the Internet all case documents filed electronically or filed in paper and converted to
clectronic form. The Act also mandates the promulgation under the Rules Enabling Act
of new federal rules addressing security and privacy concerns raised by electronic posting
of case documents. The Standing Committee, he noted, had created the E-Government
Subcommittee to coordinate the task of drafting appropriate revisions to the rules, and 1t
asked representatives of other Judicial Conference committees to serve on the
subcommittee.

He explained that the subcommuttee had asked Professor Capra to develop a
template that each advisory commuttee could use to develop appropriate amendments to
their own rules. He pointed out that each of the advisory committees had reviewed the
template and had raised a number of policy issues. In addition, the Department of Justice
and other interested parties had offered practical and helpful comments on the template.

Judge Fitzwater reported that the E-Government Subcommittee met just before
the Standing Committee meeting and revised the template 1n several respects. He
emphasized that in making policy choices, the subcommuttee had worked from the
Judicial Conference’s recent privacy policy statements and the assumptions made by the
Court Admimstration and Case Management Committee. The revised template, he said,
would now be sent back to the advisory committees for further consideration at their
autumn meetings.
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NEXT COMMITTEE MEETING

The next committee meeting was scheduled for Thursday and Friday, January 13-
14, 2005.

Respectfully submitted,

Peter G. McCabe
Secretary
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Suprene Gonrt of the Hnited States
Washington, B. €. 20543

CHAMBERS OF
THE CHIEF JUSTICE

APR 2 6 2004

Honorable Dick Cheney
President, United States Senate
Washington, D.C. 20510

Dear Mr. President:

I have the honor to submit to the Congress the amendments to the Federal
Rules of Criminal Procedure and the rules and forms governing cases in the United
States district courts under Sections 2254 and 2255 of Title 28, United States Code
that have been adopted by the Supreme Court of the United States pursuant to
Section 2072 of Title 28, United States Code.

r

Accompanying these rules are excerpts from the report of the Judicial
Conference of the United States containing the Committee Notes submitted to the
Court for its consideration pursuant to Section 331 of Title 28, United States Code.




APR 2 6 2004

SUPREME COURT OF THE UNITED STATES

ORDERED:

1. That the Federal Rules of Criminal Procedure be, and they hereby are,
amended by including therein an amendment to Criminal Rule 35.

2. 'Fhat the rules and forms governing cases in the United States District
Courts under Section 2254 and Section 2255 of Title 28, United States Code, be, and
they hereby are, amended by including therein amendments to Rules 1 through 11
of the Rules Governing Section 2254 Cases in the United States District Courts,
Rules 1 through 12 of the Rules Governing Section 2255 Cases in the United States
District Courts, and forms for use in applications under Section 2254 and motions
under Section 2255.

{See infra., pp. __ ]

3. That the foregoing amendments to the Federal Rules of Criminal
Procedure, the Rules Governing Section 2254 Cases in the United States District
Courts, and the Rules Governing Section 2255 Cases in the United States District
Courts shall take effect on December 1, 2004, and shall govern in all proceedings
thereafter commenced and, insofar as just and practicable, all proceedings then
pending.

4. That the CHIEF JUSTICE be, and hereby is, authorized to transmit to the
Congress the foregoing amendments to the Federal Rules of Criminal Procedure,
the Rules Governing Section 2254 Cases in the United States District Courts, and
the Rules Governing Section 2255 Cases in the United States District Courts in
accordance with the provisions of Section 2072 of Title 28, United States Code.



THE CHIEF JUSTICE
OF THE UNITED STATES

JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, DC 20544

Presiding

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES AND THE
ASSOCIATE JUSTICES OF THE SUPREME COURT

By direction of the Judicial Conference of the United States, pursuant to the authority
conferred by 28 U.S.C. § 331, I have the honor to transmit herewith for consideration of the
Court proposed amendments to Rules 12.2, 29, 32, 32.1, 33, 34, 45, and new Rule 59 of the
Federal Rules of Criminal Procedure. The Judicial Conference recommends that these
amendments be approved by the Court and transmitted to the Congress pursuant to law.

For your assistance in considering these proposed amendments, [ am transmitting an
excerpt from the Report of the Committee on Rules of Practice and Procedure to the Judicial
Conference and the Report of the Advisory Committee on the Federal Rules of Criminal
Procedure,

Leonidas Ralph Mecham
Secretary

Attachments

LEONIDAS RALPH MECHAM
Secretary






li-C




Request For Comment

ALL WRITTEN
COMMENTS DUE BY
FEBRUARY 15, 2005

‘—\ ‘ Preliminary Drafi-August 2004 6x9.pmd 1

| Draft of

Proposed Amendments to the
Federal Rules of Bankruptcy,
Civil, and Criminal Procedure,
and the Federal Rules of
Evidence
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Form 35

Admiralty Rules A, C, E and new Rule G
Criminal Rules 5, 32.1, 40, 41, and 58

Evidence Rules 404, 408, 606, and 609







COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D C.20544

DAVID F. LEVI CHAIRS OF ADVISORY COMMITTEES

CHAIR
SAMUEL A. ALITO, JR.

PETER G. McCABE APPELLATE RULES

SECRETARY
A. THOMAS SMALL
BANKRUPTCY RULES

LEE H. ROSENTHAL
CIVIL RULES

EDWARD E. CARNES
CRIMINAL RULES

JERRY E SMITH
EVIDENCE RULES

TO: Hon. David F. Levi, Chair
Standing Committee on Rules of Practice and Procedure

FROM: Ed Carnes, Chair
Advisory Committee on Federal Rules of Criminal Procedure

SUBJECT: Report of the Advisory Committee on Criminal Rules

DATE: May 18, 2004

E S . S

I1. Action Items—Summary and Recommendations.

The Advisory Committee on the Crnimminal Rules met on May 6 and 7, 2004, n
Monterey, California, and took action on a number of proposed amendments. This report
addresses matters discussed by the Commuttee at that meeting

EE S B

Second, the Committee censidered and recommended amendments to the
following Rules

e Rule 5, Imtial Appearance; Proposed Amendment Regarding Use of
Electronic Means to Transmit Warrant.

¢ Rule 32.1, Revoking or Modifying Probation or Supervised Release, Proposed
Amendment Regarding Use of Electronic Means to Transmit Warrant.

e Rule 40, Arrest for Failing to Appear in Another District; Proposed
Amendment to Provide for Authonty to Set Conditions for Release

e Rule 41, Search and Seizure, Proposed Amendment Concerning Use of
Electronic Means to Transmit Warrant
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¢ Rule 58, Petty Offenses and Misdemeanors, Proposed
Amendment to Resolve Conflict with Rule 5
Concerning Right to Preliminary Hearings.

The Commuttee recommends that these rules be published for
public comment.

* ¥ *k & %

I11. Action Items—Recommendation to Publish
Amendments to Rules

The Advisory Committee has considered amendments to a
number of rules and recommends that they be published for public
comment. The rules are as follows:

A. Action Item—Rule 5, Initial Appearance;
Proposed Amendment Regarding Use of
Electronic Means to Transmit Warrant.

At its Fall 2003 meeting, the Committee considered
possible amendments to a number of rules that would provide for
electronic transmisston of various documents to magistrate judges
or the court. A subcommuttee, chaired by Judge Anthony
Battagha, studied those rules and proposed amendments that would
permit such transmussions. Rule 5, Initial Appearance, 1s one of
those rules In particular, the proposed amendment to Rule 5 would
permit the government to use “reliable electronic means” to
transmit the warrant to the magstrate judge. The accompanying
Commuttee Note suggests several factors that a court may consider
in determimng whether a particular electromic media 1s reliable
The Commuttee unanimously approved the amendment. The Rule
and the accompanying Commuttee Note are at Appendix F.
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Recommendation— The Advisory Commuttee recommends
that the proposed amendment to Rule 5 be published for
public comment

B. Action Item—Rule 32.1, Revoking or Medifying
Probation or Supervised Release; Proposed
Amendment Regarding Use of Electronic Means
to Transmit Warrant.

As noted above, the Committee considered possible
amendments to several Crimunal Rules in order to permut the
parties to submit materials to the magistrate judge or the court by
electronic means. The Commuttee believed that the parties should
be permutted to do so 1n Rule 32.1 proceedings, 1.¢, proceedings
mnvolving revocation or modification of probation or supervised
release. Again, the Committee Note addresses the issue of what
nught constitute “reliable electronic means.” The Committee
approved the amendment by a unammous vote. The Rulc and the
accompanying Committee Note are at Appendix F.

Recommendation— The Advisory Committee recommends
that the proposed amendment 10 Rule 32 | be published for
public comment.

C. Action Item—Rule 40, Arrest for Failing to
Appear in  Another District; Proposed
Amendment to Provide for Authority to Set
Conditions for Release.

Based upon a suggestion from Magistrate Judge Robert
Collings, the Committee has considered a conflict 1n Rules 32.1
and 40 concerning the ability of the court to consider bail 1n out-of-
distnict cases. Although Rule 32.1(a)(6) permuts a court to consider
bail in out-of-district proceedings regarding revocation of release,
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Rule 40 does not The Commuttee unanimously agreed to amend
Rule 40 to conform to Rule 32.1. The Rule and the accompanying
Commuttee Note are at Appendix F.

Recommendation— The Advisory Commuttee recommends
that the proposed amendment to Rule 40 be published for
public comment

D. Action lItem—Rule 41, Search and Seizure;
Proposed Amendment Concerning Use of
Electronic Means to Transmit Warrant,

In conducting a survey of magistrate judges concerning use
of electronic transmissions in pretnal proceedings, the Commuttee
determined that there was an nterest in expanding the use of
facsimiles or other electronic means in obtaining or 1ssuing search
warrants The Commttee unanimously agreed with an amendment
to Rule 41(e) that would permit electronic transmission of the
warrant 1itself. The current rule permits the court to dictate the
contents of warrant to the officer for transcription and the
execution. The Rule and the accompanying Committee Note are at
Appendix F.

Recommendation—"The Advisory Committee recommends
that the proposed amendment to Rule 41 be published for
public comment

E. Action Item—Rule 58, Petty Offenses and
Misdemeanors; Proposed Amendment to Resolve
Conflict with Rule 5 Concerning Right to
Preliminary Hearings.

Magistrate Judge Nowak e-mailed the Commuttee to inform
it that there was a possible inconsistency between Rules 5, 5.1, and
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58, concerning the nght of a defendant to a preliminary hearing.
The Commuttee agreed and unanimously proposes that Rule
58(b)(2)}(G) be amended by deleting any specific reference to the
question of when a defendant is entitled to a preliminary heanng,
and instead direct the reader to Rule 5.1, which specifically
addresses preliminary hearings. The Rule and the accompanying
Commuttee Note are at Appendix F.

Recommendation—The Advisory Commuttee recommends
that the proposed amendment to Rule 58 be published for
public comment.

* ok ok k%

Attachments-
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Appendix F.  Proposed Amendments to Rules 5, 32.1, 40
41, and 58 for publtcation.
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PROPOSED AMENDMENTS TO THE F EDEZRAL
RULES OF CRIMINAL PROCEDURE

APPENDIX F

PROPOSED AMENDMENTS TO RULES
FOR PUBLICATION AND COMMENT

¢  Proposed Amendment to Rule 5 &
Committee Note

. Proposed Amendment to Rule 32.1
& Committee Note

. Proposed Amendment to Rule 40 &
Committee Note

. Proposed Amendment to Rule 41 &
Committee Note

° Proposed Amendment to Rule 58 &
Committee Note

" New matenal 1s underhned, matter to be omutted 1s lined through
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Rule 5. Initial Appearance

* % ok k ok

(c) Place of Initial Appearance; Transfer to Another

District.

* ¥k ok %

(3) Procedures in a District Other Than Where the
Offense Was Allegedly Committed. 1f the initial
appearance occurs 1 a district other than where
the offense was allegedly commutted, the
following procedures apply

* k ok ok k
(C) the magistrate judge must conduct a
preliminary hearing :f required by Rule 5.1
or-Rule S8(N2IHG);
(D) the magistrate judge must transfer the
defendant to the district where the offense

was allegedly commutted 1f:
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17 (1) the government produces the
18 warrant, a certified copy of the
19 warrant, a—feesimile—of—erther or
20 other-appropeate a reliable electronic
21 form of either; and
22 % %k %k ¥

COMMITTEE NOTE

The amendment to Rule 5(c)(3)(C) paraliels an amendment
to Rule 58(b)(2XG), which in turn has been amended to remove a
contlict between that rule and Rule 5.1(a), concerming the night to a
preliminary hearing.

Rule 5(c)(3)(D) has been amended to permit the magistrate
judge to accept a warrant by reltable electromc means Currently,
the rule requires the government to produce the original warrant, a
certified copy of the warrant, or a facsimile copy of either of those
documents This amendment parallels similar changes to Rules
32.1(a)(5)(B)(i) and 41. The reference to a facsimile version of the
warrant was removed because the Committee believed that the
broader term “electronic form” includes facsimiles.

The amendment reflects a number of significant
improvements 1n technology. First, more courts are now equipped
to recerve filings by electromic means, and indeed, some courts
encourage or require that certain documents be filed by electronic
means Second, the technology has advanced to the state where
such filings could be sent from, and received at, locations outside
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the courthouse. Third, electronic media can now provide improved
quality of transmission and security measures. In short, n a
particular case, using electronic media to transmit a document
might be just as rehiable and efficient as using a facsimule.

The term “electronic” is used to provide some flexibility to
the rule and make allowance for further technological advances 1n
transmitting data

The rule requires that if electronic means are to be used to
transmit a warrant to the magistrate judge, that the means used be
“reliable.” While the rule does not further define that term, the
Commttee envisions that a court or magistrate judge would make
that determination as a local matter. In deciding whether a
particular electromc means, or media, would be rehable, the court
mught consider first, the expected quality and clanty of the
transmussion. For example, 1s it possible to read the contents of the
warrant 1n its entirety, as though it were the original or a clean
photocopy? Second, the court may consider whether security
measures are available to insure that the transmission is not
compromised. In this regard, most courts are now equipped to
require that certain documents contain a digital signature, or some
other simlar system for restricting access Third, the court may
consider whether there are reliable means of preserving the
document for later use.

Rule 32.1. Revoking or Modifying Probation or

Supervised Release

(a) Initial Appearance.

F ko % ok
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(5) Appearance in a District Lacking Jurisdiction.
If the person 1s arrested or appears in a distnict
that does not have jurisdiction to conduct a

revocation heaning, the magistrate judge must:

* & Kk ¥k ok
(B) 1f the alleged violation did not occur 1n the
district of arrest, transfer the person to the
district that has junsdiction if*

(1) the govermment produces certified
copies of the judgment, warrant, and

warrant application, or copres of those

certified  documents by  reliable

¢lectronic means; and
(i1) the judge finds that the person 1s the

same person named 1n the warrant.

%k & K ok
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COMMITTEE NOTE

Rule 32.1(a)(5)(B)(1) has been amended to permit the
magistrate judge to accept a judgment, warrant, and warrant
application by reliable electronic means. Currently, the rule
requires the government to produce certified copies of those
documents. This amendment parallels similar changes to Rules 5
and 41.

The amendment reflects a number of significant
improvements in technology. First, recetving documents by
facsimile has become very commonplace and many courts are now
equipped to receive filings by electronic means, and indeed, some
courts encourage or require that certain documents be filed by
electromc means. Second, the technology has advanced to the state
where such filings could be sent from, and received at, locations
outstde the courthouse. Third, electronic media can now provide
improved quality of transmussion and secunty measures. In short,
1n a particular case, using electronic media to transmit a document
might be just as rehable and efficient as using a facsimle.

The term “electronic” is used to provide some flexibility to
the rule and make allowance for further technological advances in
transmitting data. The Committee envisions that the term
*electronic” would include use of facsimile transmissions.

The rule requires that 1f electronic means are to be used to
transmit a warrant to the magistrate judge, the means used be
“rehable.” While the rule does not further define that term, the
Commuttee envisions that a court or magstrate Judge would make
that determination as a local matter. In deciding whether a
particular electronic means, or media, would be reliable, the court
might consider first, the expected guality and clarity of the
transmussion. For example, 1s 1t possible to read the contents of the
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warrant 1n its entirety, as though it were the original or a clean
photocopy? Second, the court may wish to consider whether
security measures are available to insure that the transmission 1s
not compromised. In this regard, most courts are now equipped to
require that certan documents contain a digital signature, or some
other similar system for restricting access. Third, the court may
consider whether there are reliable means of preserving the
document for later use.

Rule 40. Arrest for Failing to Appear in Another
District or for Violating Conditions of Release Set in

Another District

a)—In—General1{-apersonr—s—arrested-under—a—warrant
. L herd corfatld
required-by-the-terms-of-that persen’srelease under1-8
must—be—taken—withent—unneeessary—delay—before-a

(a) In General. A person must be taken without

unnecessary delay before a_magistrate judge 1n the

district of arrest 1f the person has been arrested under

a warrant 1ssued in another district for
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(i} failing to appear, as required by the terms of that

person’s release under 18 U S.C. §§ 3141-3156

or by subpoena: or

(i1) violating conditions of release set in another

district,
* % ok * ok

COMMITTEE NOTE

Rule 40 currently refers only to a person arrested for falling to
appear 1n another district. The amendment 1s intended to fill a
perceived gap 1n the rule that a magistrate judge in the district of
arrest lacks authority to set release conditions for a person arrested
only for violation of conditions of release. See, e g., Umited States
v Zhu, 215 FR.D 21, 26 (D. Mass 2003). The Commuttec

beheves that it would be inconsistent for the magistrate Judge to be
empowered to release an arrestee who had failed to appear

altogether, but not to release one who only violated conditions of

release i a minor way. Rule 40(a) is amended to expressly cover

2

not only failure to appear, but also violation of any other condition
of release.

Rule 41. Search and Seizure

* % K ok Kk

(d) Obtaining a Warrant.

* k k ok ok
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(3) Requesting a Warrant by Telephonic or Other

Means.

(A) In General A magistrate judge may issue a

(B)

warrant based on information
communicated by telephone or other
reliable__electromic _means. epproprate

Recording Testimony Upon leaming that

an applicant 1s requesting a warrant under

Rule 41(d)(3)(A), a magistrate judge must.

(i) place under oath the applicant and any
person on whose testimony the
application is based; and

(1) make a verbatim record of the
conversation with a suitable recording
device, if available, or by a court

reporter, or in writing.
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* k ok % %k

{e) [Issuing the Warrant.

¥ % ok ¥k

(3) Warrant by Telephonic or Other Means. If a

magistrate judge decides to proceed under Rule

41(d)(3)(A), the following additional procedures

apply:

(A) Preparing a Proposed Duplicate Original

(B)

Warrant. The applicant must prepare a
“proposed duplicate original warrant” and
must read or otherwise transmit the
contents of that document verbatim to the
magistrate judge.

Preparing an Original Warrant. If_the

applicant reads the contents of the proposed

duplicate original _warrant, the The

magistrate judge must enter the those
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©

(D)

contents ef-the-propesed-duplieate-oripal

wearrant into an original warrant. If the

applicant transmits the contents by reliable

electronic_means, that transmission may

serve as the oniginal warrant.

Modifications. The magistrate judge may

modify the onginal warrant The judge

must transmit any modified warrant to the

applicant by rehable electronic means under

Rule 41(e)(3)(D) or direct the applicant to

modify the proposed duplicate original

warrant accordingly. In-that-ease—thejudge
| iyt inal _
Signung  the Original—Warrant—and—the
Bupheate—OGnginal  Warrant  Upon
determining to 1issue the warrant, the

magistrate judge must immediately sign the
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55 original warrant, enter on its face the exact
56 date and time it 1s issued, and transmit 1t by
57 rehable electronic means to the applicant or
58 direct the applicant to sign the judge’s name
59 on the duplicate original warrant.
60 ¥ ok ok ok ok

COMMITTEE NOTE

Rule 41(e) has been amended to pernut magistrate judges
to use reliable electronic means to issue warrants. Currently, the
rule makes no provision for using such media. The amendment
parallels similar changes to Rules 5 and 32.1(a)(5)(B)(1).

The amendment recogmzes the sigmficant tmprovements in
technology. First, more counsel, courts, and magystrate Judges now
routinely use facsimile transmissions of documents. And many
courts and magistrate judges are now equipped to recerve filings by
electronic means. Indeed, some courts encourage or require that
certain documents be filed by electronic means. Second, the
technology has advanced to the state where such filings may be
sent from, and received at, locations outside the courthouse, Third,
clectronic media can now provide improved quality of
transmussion and secunty measures, In short, tn a particular case,
using facsimiles and electronic media to transmit a warrant can be
both reliable and efficient use of judicial resources.
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The term “electronic™ is used to provide some flexibility to
the rule and make allowance for further technological advances in
transmitting data. Although facsimile transmissions are not
specifically identified, the Committee envisions that facsimile
transmissions would fall within the meaning of “electronic means.”

While the rule does not impose any special requirements on
use of facsimile transmissions, neither does 1t presume that those
transmissions are reliable. The rule treats all electronic
transmissions in a similar fashton. Whatever the mode, the means
used must be “reliable.” While the rule does not further define that
term, the Committee envisions that a court or magistrate judge
would make that determination as a local matter. In deciding
whether a particular electronic means, or media, would be reliable,
the court might consider first, the expected quality and clanty of
the transmission. For example, is it possible to read the contents of
the warrant in 1ts entirety, as though 1t were the ongmnal or a clean
photocopy? Second, the court may consider whether securty
measures are availlable to insure that the transnussion 1s not
compromised. In this regard, most courts are now equpped to
require that certain documents contain a digital signature, or some
other similar system for restricting access. Third, the court may
consider whether there are relhable means of preserving the
document for later use.

Rule 58. Petty Offenses and Other Misdemeanors

% % ok k%

(b) Pretrial Procedure.

* kR kR
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(2) Initial Appearance. At the defendant’s inmitial
appearance on a petty offense or other
musdemeanor charge, the magistrate judge must

mform the defendant of the following:

* % % ok %

(G) +i—the—defend s held—i
eharged—with—a—rnisdemennor—otherthan—a
petty-offenserthe any nght to a preliminary
hearing under Rule 5.1, and the general
circumstances, if any, under which the

defendant may secure pretnal release.

* & ok ok ok

COMMITTEE NOTE

Rule 58(b)(2XG) sets out the advice to be given to

defendants at an imtial appearance on a misdemeanor charge, other
than a petty offense. As currently written, the rule is restricted to
those cases where the defendant is held 1n custody, thus creating a
conflict and some confusion when compared to Rule 5.1(a)
concerning the right to a prelimmary hearing. Paragraph (G) 1s
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incomplete 1n its description of the circumstances requiring a
preltminary heanng. In contrast, Rule 5.1(a) is a correct statement
of the law concerning the defendant’s entitlement to a prelimmary
hearing and is consistent with 18 U S.C § 3060 n this regard.
Rather than attempting to define, or restate, in Rule 58 when a
defendant may be entitled to a Rule 5.1 preliminary hearing, the
rule 1s amended to direct the reader to Rule 5.1.






MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter
RE: Proposed New Rule 49.1; Implementing the E-Government Act
DATE: September 30, 2004

Last Spring the Committee was asked to consider amendments to the Federal
Rules of Criminal Procedure to implement provisions in the E-Government Act of 2002
(Public Law 107-347) (Attached) Under that Act, every federal coust is required to
provide public access to docket information, the substance of all written opinions of the
court, and documents filed with the court in electronic form The Act also authorizes the
courts to convert any document into an electronic form Any converted document,
however, must be made available to the public online

Section 205(cX3)(A)(1), which requires that the Judicial Conference use the Rules
Enabling Act procedures to——

“prescribe rules to protect privacy and security concerns relating to electronic
filing of documents and the public availability of documents filed electronically

The Act also states that the rules of privacy and security issues are to be applied in
a uniform manner throughout the federal courts. The drafters are charged to “take into
consideration best practices in Federal and State courts to protect privacy information or
otherwise maintain necessary information security ” See Section 205(¢c)(3)(A)(ii1). The
Act contains one specific item about privacy rules. Section 205(c)(3)(A)(iv) states that

To the extent that such rules provide for redaction of certain categories of
information in order to protect privacy and security concerns, such rules shall
provide that a party that wishes to file an otherwise proper document containing
such information may file an unredacted document under seal, which shall be
retained by the court as part of the record, and which .shall be either in lieu of] or
in addition to, a redacted copy in the public file.

This provision was included in the Act at the request of the Department of Justice;
the Judicial Conference opposed it Subsequently, DOJ and the Conference developed a
COMpromise proviston

To respond to the mandate to draft privacy rules for all of the Federal Rules of
Procedure (Appellate, Bankruptcy, Civil and Criminal), Judge Levi (Chair of the
Standing Committee) appointed the E-Government Subcommittee, chaired by Judge
Sidney A. Fitzwater. The Subcommittee includes liaisons from each of the Rules
Advisory Committees and several other committees of the Judicial Conference, the



Reporters of the Advisory Committees serve as consultants. Professor Dan Capra,
Reporter to the Evidence Advisory Committee, is serving as the Lead Reporter for the
Subcommittee. Judge Struhbar has represented this Committee on the Subcommittee

The Subcommittee held its first meeting in Scottsdale Arizona in January 2004, to
discuss the approach and scheduling for drafting uniform privacy rules. Here is an
update of the proposed rules

e First, Professor Capra drafied a sample template rule that could be used by all
of the Committees and patterned after a rule developed by the Committee on
Court Administration and Case Management (CACM)

s Second, each of the Rules Committee Reporters used the template to draft
privacy amendments for their respective rules and present them to their
Committees for discussion and consideration during the Spring 2004
meetings We discussed the draft at the May meeting,

e Third, the Reporters and liaison members met in June 2004 to discuss the
various proposals and the reactions and comments of their respective
committees (Due to a scheduling conflict, I was unable to attend that
meeting)

e Fourth, following the June E-Government Committee meeting, Professor
Capra drafted a revised template, dated June 16, 2004, to be considered by the
respective Advisory Committees The hope is that the Committees will adopt
the template rule, tailoring it where necessary

e Fifth, each Committee will consider the revised template at its Fall 2004
meetings and prepare draft amendments for publication and public comment

o Sixth, those amendments will be considered at the Standing Committee’s
January 2005 meeting. If there is a consensus the rules will be published in
Spring 2005 Otherwise, the Committees will be asked to revisit the issue at
their respective Spring 2005 meetings and present their proposals again at the
Summer 2005 meeting of the Standing Committee. The Subcommittee’s goal
is to publish all of the privacy amendments in Summer 2005.

I am attaching the revised July 16th template prepared by Professor Capra, which
incorporates suggestions made during the E-Government Subcommittee meeting in June
Professor Capra will be attending our meeting in October to explain the template and
address any questions the Committee may have.

Please note that the Subcommittee has asked the Criminal Rules Committee to
consider specific exceptions, identified by the Justice Department. (See footnote 9 in the
template)



I am also attaching a recent letter from Judge Thomas Small, the outgoing chair of
the bankruptcy rules committee  His letter reports on that committee’s actions
concerning the template

Finally, I am attaching a proposed Rule 49 1 that generally follows the June 16,
2004 template for a standard rule 1 did not include the information in the template
relating to Social Security cases, but I did include the information suggested by the
Department of Justice, as referenced in Footnote 9 of the template






LEONIDAS[%ED*: MECHAM ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS JOHN K RABIEJ

Chief
CLARENCE A LEE, IR
Associate Director WASHINGTON, D.C. 20544 Rules Commuttee Support Office

July 22, 2004
MEMORANDUM TO COMMITTEE REPORTERS
SUBJECT:  Revised E-Government Template

At its June 16 meeting, the E-Government Subcommittee revised the template for rules
governing security and privacy concerns arising from public access to electronic court records,
subject to comment by the Committee on Court Administration and Case Management (CACM).

CACM has reviewed the revised template and concurs in the revisions. Our next step is to
present to the advisory rules committees at their fall meetings proposed rule amendments based
on the template, making any changes necessary to accommodate individual sets of rules. We
hope to compare drafts at the January 13-14 Standing Committee meeting and address any
inconsistent provisions. If all goes well, the advisory committees should be in a good position to
recommend publication of the respective rules at their spring 2005 meetings.

To assist your review and drafting, I have aftached copies of: (1) the minutes of the June
16 subcommittee meeting; (2) the relevant portion of the E-Government Act of 2002; (3) the
legislation amending the E-Government Act to provide a cross-referencing document containing
unredacted personal identifiers (Please note that although both Houses had earlier passed the bill,
Congress is presently revising it. We understand that the changes are modest.); (4) the timeline
for completing this project; and (5) the revised template. At the subcommittee meeting,
the Department of Justice said it would provide additional empirical data of the proposed rules'
burden on the Department and other Executive Branch agencies. I will send it to you as soon as

it becomes available.

John K. Rabiej
Attachments

cc: Chairs, Standing and Advisory Rules Committees (with attach.)
Honorable Sidney A. Fitzwater (with attach.)
Peter G. McCabe, Secretary (with attach.)
Abel J. Mattos (with attach.)

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY



Revised Privacy Template

Date: June 16, 2004,
Rule | ] Privacy in Court Filings

(a) Limits on Disclosing Identifiers. If an electronic or paper filing made with the court
includes any of the following identifiers,! only these elements may be disclosed, unless the court
orders otherwise,?

(1) the last four digits of a person’s social security number and tax identification
number’;
(2) the initials of a minor’s name?,

(3) the year of a person’s date of birth; and

! The subcommittee rejected an option that would apply the redaction requirement only to
filings made by parties: “If a party includes any of the following identifiers in an electronic or
paper filing with the court, the party is limited to disclosing:”]

% The subcommittee determined that flexibility should be added to the rule by allowing
the court to excuse the redaction requirements in a particular case.

3 The subcommittee determined that tax identification numbers raise the same privacy
concerns as social security numbers; for many individuals, those numbers are the same.

* The subcommittee rejected an exception to the redaction requirement for actions in
which the minor is a party; 1t also resolved to inquire of CACM as to how it determined that a
child’s name should be a protected identifier.



(4) the last four digits of a financial account’ number.®

(b) Unredacted Filing Under Seal. A party that makes a redacted filing under
subdivision (a) may also file an unredacted copy under seal The unredacted copy must be
retained by the court as part of the record.’

(¢) Reference List. A filing that contains redacted identifiers may be filed together with
a reference list that identifies each item of redacted information and specifies an appropriate
identifier that uniquely corresponds to each item of redacted information listed. The reference list
must be filed under seal and may be amended as of right. All references in the case to the
identifiers included in the reference list will be construed to refer to the corresponding item of
information.®

(d) Exemptions. The redaction requirement of subdivision (a) does not apply to the

’ The subcommittee rejected language that would limit the protection of financial
accounts to those accounts that were personal; to active accounts; and to asset accounts. The
subcommittee concluded that the risk of identity theft was significant with respect to any
financial account number available over the internet.

¢ The subcommittee deleted home address as a protected identifier. It determined that a
full home address was often necessary, especially in bankruptcy cases. The subcommittee
requests the Criminal Rules Committee to consider whether home address should be a protected
identifier in criminal cases. CACM supports the protection of home addresses in criminal cases.
The subcommittee also requests the Criminal Rules Commiittee to consider whether it is
necessary to protect home addresses in habeas cases.

’ The subcommittee rejected the following language that was proposed by the Justice
Department:

Where a document is filed under seal solely to comply with this rule, the seal does not
prohibit the disclosure of the document to the parties, their counsel, their agents, law
enforcement officers, and triers of fact, nor the disclosure by those persons when
appropriate to the performance of their official duties.

® This language is intended to track proposed legislation that would amend the E-
Government Act to permit the filing of a registry list as an alternative to an unredacted document
under seal. The subcommittee directed the Lead Reporter to monitor the legislation and to make
any changes to the revised template to accord with the legislation as adopted.



following: °

(1) in a civil or criminal forfeiture proceeding, finaneial account numbers that
identify the property alleged to be subject to forfeiture;

(2) records of an administrative agency proceeding;

(3) official records of a state court proceeding in an action removed to federal
court; and '°

(4) the records of a court or tribunal whose decision is being reviewed, if those
records were not subject to subdivision (a) of this rule when originally filed."

? The subcommittee requests the Criminal Rules Committee to consider the following
possible exemptions to the redaction requirement, as proposed by the Justice Department for

criminal cases:

(1) filings in any court in relation to a criminal matter or investigation that are
prepared before the filing of a criminal charge or that are not filed as part of any
docketed criminal case;

(2) arrest warrants;

(3) charging documents—including indictments, informations, and criminal
complaints—and affidavits filed in support of those documents;

(4) criminal case cover sheets.

The subcommittee also requests the Criminal Rules Committee to consider whether similar
exemptions are necessary for civil cases.

*® The subcommittee rejected an exception for “a certified copy of a document filed with
the court.” The subcommittee determined that a redaction could be indicated on a certified copy
where necessary to protect an identifier.

" Some subcommittee members suggested that the exemption apply to “the records of a
court or tribunal whose decision is being reviewed, if those records were not subject to
subdivision (a) of this rule when originally created.”



(e) Social Security Appeals; Access to Electronic Files. In an action for benefits under
the Social Security Act,'” access to an electronic file is authorized as follows, unless the court
orders otherwise:

(1) the parties and their attorneys may have electronic access to any part of the case file,
including the administrative record;

(2) all other persons may have remote'? electronic access only to:
(A) the docket maintained under Rule [relevant civil or appellate rule]; and

(B) an opinion, order, judgment, or other disposition of the court, but not any
other part of the case file or the administrative record."

(f) Court Orders. In addition to the redaction requirement of subdivision (a), a court
may by order limit or prohibit remote electronic access by non-parties to a document filed with
the court. The court must be satisfied that a limitation on remote electronic access is necessary to
protect against widespread disclosure of private or sensitive information that is not otherwise
protected under subdivision (a)."”

> The subcommittee considered whether limited public access, as provided for Social
Security cases, should be extended to other sets of cases, such as immigration, Black Lung, ADA
cases, etc. The subcommitiee deferred to the determination of CACM, made after extensive
study, that Social Security cases are sui generis because of the sensitive information presented
and the voluminous filings made. The Subcommittee concluded that in light of CACM’s
considered determination, the burden would be on those seeking exclusion of other sets of cases
to show that public access must be limited in order to protect privacy interests. It is possible that
such a showing will be made before or during the comment period.

' The revised template contemplates that members of the public may obtain electronic
access at the courthouse.

'* The subcommittee rejected a sentence at the end of the subdivision that would have
provided: “The parties are not required to redact personal identifiers from a transcript filed in an
action for benefits under the Social Security Act.” The subcommittee found this language to be
unnecessary.

'* This subdivision is referred to the Advisory Committees to determine whether it is
useful to clarify that the court may by order provide protection for information not covered by the
redaction requirement, on the ground that it is sensitive information that should not be accessible
to non-parties over the internet. CACM’s position is that courts already have this power, and to



(g) Waiver of Protection of Identifiers. A party waives the protection of subdivision (a)
as to the party’s own identifier by filing that identifier without redaction.

Revised Template Committee Note

The rule is adopted in compliance with section 205(c)(3) of the E-Government
Act of 2002, Public Law 107-347. Section 205(c)(3) requires the Supreme Court to
prescribe rules “to protect privacy and security concerns relating to electronic filing of
documents and the public availability . . . of documents filed electronically.” The rule
goes further than the E-Government Act in protecting personal identifiers, as it applies to
paper as well as electronic filings. Paper filings in most districts are scanned by the clerk
and made part of the electronic case file. As such they are as available to the public over
the internet as are electronic filings, and therefore raise the same privacy and security
concerns when filed with the court.

The rule is derived from and implements the policy adopted by the Judicial
Conference in September 2001 to address the privacy concerns resulting from public
access to electronic case files. See http.//www.privacy.uscourts.gov/Policy.htm The
Judicial Conference policy is that documents in case files generally should be made
available electronically to the same extent they are available at the courthouse, provided
that certain “personal data identifiers” are not included in the public file.

Parties must remember that any personal information not otherwise protected by
sealing or redaction will be made available over the internet. Counsel should notify
clients of this fact so that an informed decision may be made on what information is to be
included in a document filed with the court.

Subdivision (b) allows parties to file an unredacted document under seal. This
provision is derived from section 205(c)(3)(iv) of the E-Government Act. {Subdivision (¢
) allows parties to file a register of redacted information. This provision is derived from
section 205(c)(3)(iv) of the E-Government Act, as amended in 2004.]

In accordance with the E-Government Act, the rule refers to “redacted
identifiers”. The term “redacted” is intended to govern a filing that is prepared with
abbreviated identifiers in the first instance, as well as a filing in which a personal
identifier is edited after its preparation.

The clerk is not required to review documents filed with the court for compliance
with this rule. The responsibility to redact filings rests with counsel and the parties.

include it in this rule would provide an open invitation to parties to seek court orders.



Subdivision (f) provides for limited public access in Social Security cases. Under
Judicial Conference policy, Social Security cases are suz generis in the pervasiveness of
sensitive information and the volume of filings. Remote electronic access by non-parties
is limited to the docket and the written dispositions of the court. The rule contemplates,
however, that non-parties can obtain full access to the Social Security case file at the
courthouse.

Subdivision (g) allows a party to waive the protections of the rule as to its own
personal identifier by filing it in unredacted form. A party may wish to waive the
protection if it determines that the costs of redaction outweigh the benefits to privacy. If a
party files an unredacted identifier by mistake, it may seck relief from the court.'®

' The subcommittee rejected language in the Committee Note that would have provided:
“This rule does not apply to trial exhibits as they are not filed within the meaning of the rule.” It
was determined that exhibits are indeed filed in some courts, and that if exhibits are filed, they
should be treated the same as any other court filing.
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Professor Daniel J. Capra, Lead Reporter and Reporter to the Evidence Rules Commuttee
(consultant)
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Welcome and Introduction

Judge Fitzwater extended a welcome to the Subcommittee and thanked all in
attendance for coming. Those attending the meeting introduced themselves.

Business of the Subcommittee Meeting

Judge Fitzwater briefly reviewed the activities of the Subcommittee since its
previous meeting in January 2004. Judge Fitzwater explained that Professor Capra
provided a draft template rule to each of the appropriate Advisory Committees. The
Advisory Committees raised questions and comments regarding the template rule, as °
have outside groups such as the Department of Justice (“DOJ”). Judge Fitzwater
explamned that the goal of the meeting is to revise the template rule in light of these
questions and comments and to distribute the revised template rule to the Advisory
Commuttees. He further noted that members of the Committee on Court Administration
and Case Management (“CACM”) were unable to attend today’s meeting. However,
CACM supplied a letter with comments and concerns regarding the revised template that
would be referred to and addressed during the meeting. In addition, the Subcommittee
mntends for CACM to review the revised template adopted at this meeting in order to
identify any additional concemns.

Professor Capra explained that some changes had been made to the template by
common consent, However, he planned to review these changes to confirm the
Subcommittee’s approval. The changes include: (i) deletion of the Judicial Conference
standards from the Commuttee Note; (11) deletion of home address from the template list
of identifiers (the Criminal Committee should still consider this identifier for its E-
Government Rule); (ii1) addition of social security cases as a category of cases exempt
from electronic filing; and (iv) general shortening of the Committee Note.

Professor Cooper asked how home addresses in habeas cases should be treated.
The Subcommittee discussed this issue and decided to refer the question to the Criminal
Rules Committee for further review. Finally, the members of the Subcommittee
unanimously approved the changes proposed by Professor Capra.

Review of Drafting Options

Limits on Disclosing Identifiers. Professor Capra discussed whether the proposed
rule should be limited in application to parties or expanded to cover all electronic filings.
CACM prefers the latter approach. The Subcommittee unanimously agreed that the rule
should cover electronic filings by both parties and non-parties.

The Subcommittee further discussed this section of the template rule. Judge
Swain explained that 1n bankruptcy cases, certain statutes require the inclusion of some of
the information listed for redaction in the template rule. She requested that the proposed
rule be “subject to existing statute(s), as directed by the court.” The Subcommittee
discussed whether the E-Government Act of 2002 (“E-Government Act”) preempts those



statutes. Judge Hinkle suggested that adding language such as “unless the court orders
otherwise” to section (a) may be appropriate smce Judge Swain’s comment 1s not
necessarly solely a bankruptcy issue. He explained that the rule 1s currently written 1n a
definitive way, and the Subcommuttee may want to provide the court with discretion to
suspend redaction in certain cases. The Subcommuttee discussed and debated the merits
of this proposal. The following language was proposed and unanimously approved:

“(2) Limts on Disclosing Identifiers. If an electronic or paper filing made
with the court includes any of the following identifiers, only these

elements may be disclosed, unless the court orders otherwise”

Delineated_Identifiers. Professor Capra explained that some of the Advisory
Commuttees have questioned whether to redact the name of a minor 1n every case, using
only the minor’s initials as an identifier. Professor Cooper questioned how parties will
know who is suing them when an action is brought on behalf of a child, creating a
practical notice problem. Judge Small explained that the abbreviations might create a
problem in the bankruptcy setting as well. Professor Capra pointed out that as the revised
rule stands, the court would have discretion to permut the filing of the full minor’s name
if appropriate. Judge Fitzwater asked why CACM takes the position that minor’s names
should be abbreviated in every case. CACM’s reasoning was not clear on this issue from
its correspondence. Judge Fitzwater suggested leaving the identifier in the rule, subject
to CACM’s response regarding their reasoning for including it. Further, Judge Fitzwater
suggested that the Subcommittee could make clear that 1t neither supported nor opposed
the inclusion of this particular identifier such that the Advisory Committees could make
their own determination on the issue. Judge Fitzwater’s proposal was unanimously
approved.

Professor Capra reviewed the question of whether financial account numbers
should be listed in section (a) of the rule. Specifically, since there is a requirement to
truncate social security numbers, should tax identification numbers be subject to the same
requirement. Ms. Shapiro explained that she believed the rule was aimed at protecting
personal privacy, and not necessarily at the privacy of corporations or other entities. The
DOJ requested that this point be clarified since it is concerned about how the rule will
affect 1ts ability to prosecute fraud (and other) cases involving corporate entities. The
Subcommittee requested specific examples of how truncating tax identification numbers
would negatively affect the DOJ’s ability to prosecute cases. Ms. Shapiro agreed to
follow up on that question. Professor Capra proposed approving the addition of tax
identification numbers to the list of identifiers. The proposal was unanimously approved.

Unredacted Filing Under Seal. Professor Capra explained that the E-Government
Act allows for unredacted documents to be filed under seal. Further, under the E-
Government Act, courts can still require that a redacted copy be filed publicly. Professor
Cooper opined that the tone of the rule as currently drafted suggests that filing a sealed
copy can be done as a matter of course, and does not clearly communicate that a redacted
filing may also be required. He suggested drafting the rule to state that a party that does
file a redacted copy may also file an unredacted copy under seal. The Subcommittee



discussed this proposal, including a discussion of how to practically seal the documents
(e.g., by court order). The Subcommuttee also discussed the current legislative proposal
under consideration by Congress that allows for a redacted document to be filed publicly
along with a sealed list of the redacted personal identifies. Professor Capra explained
that he believed this legislation would create a third option under the proposed rule.
Following this discussion, Professor Capra proposed the following language for section

(b):

“(b) Unredacted Filing Under Seal A party that makes a redacted filing
under subdivision (a} may also file an unredacted copy under seal. The
unredacted copy must be retained by the court as part of the record.”

The proposal was unanimously approved. The Subcommittee asked for the DOJ to
provide further information regarding its proposal that the rule specifically allow for
copies of the sealed documents to be served on parties and their lawyers without violating
this provision. Also, the Subcommuttee agreed to advise the Advisory Committees to
consider addressing sealing mechanics in their respective rules.

Reference List for Redacted Filings. Professor Capra explained that the proposed
language for this provision reflects the amendment that 1s currently being considered by
Congress. The provision basically provides that a reference list of the redacted
information in a filing can be filed under seal. Ms. Shapiro questioned whether the
reference list would cause authenticity problems at later stages of a case. Professor Capra
pointed out that the Subcommuttee has to follow the statutory language, which does not
address Ms. Shapiro’s concerns as of now. Judge Levi inquired about the language
providing for amendment of the reference list “as of right” and questioned whether the
opposing party could challenge that amendment. Judge Sheindlin thought the language
was intended to cover the filing of additional information as a matter of course, and not
as a way to add additional claims. Judge Fitzwater suggested that the Civil Rules
Committee constder clarifying that point in the Committee Note to its rule. After
discussion, the following language was proposed, subject to any additional changes in the
legislation:

“(c) Reference List. A filing that contams redacted identifiers may be filed
together with a reference list that identufies each item of redacted
information and specifies an appropriate 1dentifier that uniquely
corresponds to each item of redacted information listed. The reference list
must be filed under seal and may be amended as of nght. All references in
the case to the identifiers included in the reference list will be construed to
refer to the corresponding 1tem of information.”

The Subcommittee approved this Janguage unamimously and requested that Professor
Capra make any changes necessary once the final legislation passes. Any revision will be
circulated to the Subcommittee for a vote via e-mail or conference call.



Exemption Options. Professor Capra explained that there mught be certain
categones or types of documents that should be exempted from the redaction
requirements of the rule. For example, some have argued that arrest warrants should not
be redacted since they may be created before the case file even exists and redacting them
later could prove burdensome. The Subcommittee discussed the proposed options.

The first proposal included four related documents that arise in a criminal context
(criminal documents prepared before filing a criminal charge, arrest warrants, charging
documents, and cniminal case cover sheets). The Subcommittee discussed this category
of documents at length and decided to eliminate them from the template rule. However,
the Subcommittee advised the Crimunal Rules Committee that it should consider
including these documents in the list of exemptions for 1ts specific E-Government Rule.
The Subcommuttee also agreed to ask CACM for 1ts opimon on this category of
documents. Finally, Professor Cooper requested that the Criminal Rules Committee also
consider whether the Civil Rules Committee should worry about this category of
documents in the civil context. The Subcommittee unanimously agreed to refer these
1ssues to the Crimunal Rules Committee for its consideration.

Next, the Subcommittee considered whether to exempt financial account numbers
from redaction when those numbers are the subject of a civil or criminal forfeiture. The
Subcommittee agreed that this category should be exempted from redaction and the
following language was proposed and unanimously approved:

“(d) Exemptions. The redaction requirement of subdivision (a) does not
apply to the following: (1) in a civil or criminal forfeiture proceeding,
financial account numbers that identify the property alleged to be subject
to forfeiture.”

The next proposal would exempt administrative records. CACM asked that this
exemption not be expanded beyond social security cases, which it had specifically
recommended for exemption. CACM did not wish the exemption to apply to other
admunistrative records because they were concerned such an exemption would invite
abuse. However, the Subcommittee expressed concern regarding the size of these types
of records and the cost associated with redacting information for filing. The
Subcommittee further discussed how to define administrative records in a way that would
capture all areas of concem (for example, ERISA cases will often include a record from
an administrative agency, but no direct appeal of an admunistrative agency decision).
Judge Fitzwater proposed that the Subcommuttee start with a narrow definition and let
CACM and the DOJ comment as appropriate. He proposed the following language,
which was unanimously approved:

“(d) Exemptions. The redaction requirement of subdivision (a) does not
apply to the following: (2) records of an administrative agency
proceeding.”



Next, Professor Capra discussed exempting state court records in an action
removed to federal court. Judge Hinkle asked what would happen if a minor’s name was
included in state court documents filed in a removed abuse case. Judge Fitzwater
explained that a party could still move to seal those records in that situation. The
Subcommittee discussed this option. Judge Fitzwater proposed the following language,
which was approved by all members of the Subcommuttee with the exception of Judge
Hinkle:

“(d) Exemptions. The redaction requirement of subdivision (a) does not
apply to the following: (3) official records of a state court proceeding in an
action removed to federal court.”

Professor Capra then asked the Subcommittee whether certified copies of
documents should also be exempt. Judge Rosenthal suggested that this could be
problematic since, for example, one may file a certified copy of his or her social security
card. Judge Swain stated that she thought this category was too broad. Ms. Shapuro
expressed concern that if a certified document, which by 1ts nature has a certain legal
status, 1s redacted, the legal status of that document once filed would be questioned.
Judge Hinkle explained that the document could stll be filed under seal without
redaction. A proposal was made to delete any exemption for certified copies of
documents filed with the court. This proposal was unamimously approved.

Next, Professor Capra discussed exemption of pre-existing court records from the
redaction requirement. He explained that CACM’s position was that this exception
should only apply to bankruptcy. Judge Swain asked what the term pre-existing was
meant to encompass -- documents filed before the E-Government Rule is effective or any
document where the party did not comply with the E-Government Rule. Judge Fitzwater
asked why this category had been proposed. Ms. Shapiro provided an example of records
on appeal that the parties would not want to go back and redact (such as INS cases). The
Subcommittee discussed whether this would be a category triggered by the timing or by
the type of case and case history. The Subcommittee further discussed whether the other
categories listed already covered the examples being discussed. After extensive
discussion, Judge Fitzwater suggested that this category be included conceptually so that
the Advisory Committees can flush it out with the assistance of CACM and the DOJ.
The Subcommittee agreed and the following proposal was unanimously approved:

“(d) Exemptions. The redaction requirement of subdivision (a) does not
apply to the following: (4) the records of a court or tribunal whose
decision is being reviewed, if those records were not subject to subdivision
(a) of this rule when originally filed [created].”

Social Security Appeals; Access to Electronic Files. This section himits remote
electromc access to social security cases to the parties only. Professor Capra inquired as
to whether the limitation for access to social security cases should be expanded to other
categories of cases (such as medical malpractice cases). The limitation of access to social
security files had been developed by CACM and approved by the Judicial Conference.




Ms. Shapiro explained that immigration or black lung cases present many of the same
privacy concemns as social secunity cases. However, the point was made that any number
of specific cases are analogous to social security cases such that the exception itself could
become much too broad. Mr. Deyling explamed that his understanding of CACM’s
position what that 1t understood that other categories similar to soctal security cases exist,
but that 1t drew the line at social security cases because of the volume of the cases and
amount of personal information contained in those cases. The Subcommuttee members
questioned what sensitive documents typically filed in social security cases would also be
found in other types of cases. In other words, the members of the Subcommittee
wondered what primarily motivated the inclusion of social security cases n this section.
Judge Fitzwater asked whether the DOJ could conduct a study to determine empirically
what other categories of cases might be included with social secunty cases. The DOJ
agreed to submit its views and results of its research by mid-September. In the
meantime, Judge Fitzwater suggested that only social security cases be included in this
section. The Subcommittee unanimously agreed to this approach.

Professor Capra explained that this section also provided that remote electronic
access to social security cases would be limited to the parties, but that at the actual
courthouse, any member of the public could access the physical or electronic file. The
motivation for this proposal is that the E-Government Act should not limit access at the
courthouse. Judge Scheindlin expressed concern that electronic access, even 1f at the
courthouse, would give database companies even more access and that items may stll get
posted on the internet because of this access. Professor Morris explained that these
companies were actually less likely use electronic access at the courthouse because they
could not transfer the electronic files easily. In other words, they would still have to print
out the documents (at $0.50/page) and scan them. However, Judge Fitzwater pointed out
that PACER and the associated fees may not always be in place, making all of the files
much more accessible than they are today. Following discussion, Professor Capra
proposed the following language, which was approved by all members of the
Subcommittee with the exception of Judge Scheindlin:

"(2) all other persons may have remote electronic access only to: (A) the
docket maintained under Rule [relevant civil or appellate rule]; and (B} an
opimon, order, judgment, or other disposition of the court, but not any
other part of the case file or the administrative record.”

Professor Schiltz also requested that Professor Capra draft Commuttee Note language to
clanfy the distinction between remote electronic access and courthouse electronic access.

Waiver of Identifier Protection. Professor Capra explained that CACM was
opposed to allowing parties to forfeit the protection of their identifiers as provided by the
proposed rule. Professor Capra inquired whether the Subcommuittee believed that such a
warver should still be included. Professor Schiltz stated that if a party does not want to
pay its attorneys to redact, that party should not be forced to do so. Further, if a party
makes that choice, other parties should not be required to redact those same identifiers.
The Subcommuttee agreed with Professor Schiltz and discussed how the waiver should be




drafted. Proposals included serving a notice of waiver on other parties to the action or
providing for a de facto waiver if identifiers are disclosed in a filing. Ms. Shapiro
expressed concern about the latter proposal because pro se parties could mustakenly file
personal 1dentifiers without intending to forfeit the protection. Judge Hinkle stated that
he understood Ms. Shapiro’s concern, but the reality is that once the identifier 1s filed, it
is public so other parties should not be forced to redact the information in their filings.
The Subcommittee agreed that this was a policy decision. After additional discussion,
Professor Capra suggested the following language, which was unammously approved:

“(g) Waiver of Protection of Identifiers. A party waives the protection of
subdivision (a) as to the party’s own identifier by filing that identifier
without redaction.”

Judge Rosenthal requested that the Committee Note clarify that a party may seek relief
for improvident disclosure.

Committee Note. Professor Capra explained that the DOJ requested that a
sentence warning parties against filing “other sensitive information” be deleted because 1t
was too vague. The Subcommittee unanimously agreed to delete this sentence.

Miscellaneous Issues. The Subcommittee next discussed whether trial exhibits
should be explicitly excluded from the proposed rule. Some argue that trial exhibits are
not “filed” with the court and, therefore, not subject to the rule. The members of the
Subcommittee discussed whether exhibits were considered part of a case file or not.
Professor Capra proposed that the rule not reference tnal exhibits at all -- if the exhibits
are filed with the court, then they should be redacted and if they are not filed, then they
are not public and not subject to the rule. The Subcommittee agreed. Judge Levi
suggested that the Civil Rules Committee may still want to revisit this issue.

Professor Capra asked whether employer identification numbers (“EIN"") should
be included as 1dentifiers to be redacted. The Subcommuittee discussed whether an EIN
ratsed the same privacy risks as social security or tax 1dentification numbers. Professor
Morns explained that the EIN was solely used to file taxes and did not present the same
pravacy concemns. The Subcommittee agreed and decided not to include EIN’s in the list
of redacted identifiers.

Next, Professor Capra asked whether a section clarifying the application of judge
discretion outside of the new rule should be included. He explamned that CACM opposed
including any such language. CACM believed that judges maintain the discretion
articulated, but to state 1t in the rule would only invite abuse by parties seeking court
order under that section. The Subcommittee discussed the proposed language. A
proposal was made to keep the current language in the rule and invite the Advisory
Committees to consider the proposal without any Subcommittee recommendation on
whether the language should be included. The Subcommuittee unanimously agreed and
the following language was retamed in the rule for Advisory Commuttee consideration:



“(f) Court Orders. In addition to the redaction requirement of subdivision
(a), a court may by order lumit or prohibit remote electronic access by non-
parties to a document filed with the court. The court must be satisfied that
a limitation on remote electronic access is necessary to protect against
widespread disclosure of private or sensitive information that is not
otherwise protected under subdivision (a).”

Conclusion of Meeting

Judge Fitzwater thanked the members of the Subcommittee for their input and
thought on these matters. He gave special thanks to the members of CACM, attorneys 1n
attendance from the DOJ, and other attendees for their input. He reviewed the plan of
action for the Subcommittee and adjourned the meeting at 6:15 p.m.

Respectfully submitted,

Brooke D. Coleman, Esq.
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Public Law 107-347
107th Congress
An Act

To enhance the management and promotion of electromic Government services and
processes by establishing a Federal Chief Information Officer within the Office Bec 17, 2002
of Management and Budget, and by estebhshng a broad framework of measures ~ [H R 2458]
that require uging Internet-based imformation technology to enhance aitizen access
to Government information and services, and for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled, E-Government

SECTION 1. SHORT TITLE; TABLE OF CONTENTS. Act of 2002

(a) SHORT TITLE.—This Act may be cited as the “E-Government 44 USC 101 note
Act of 2002,

(b} TABLE OF CONTENTS.—The table of contents for this Act
is as follows:

Sec 1. Short tatle; table of contents.
Sec 2. Findings and purposes.

TITLE [--OFFICE OF MANAGEMENT AND BUDGET ELECTRONIC
GOVERNMENT SERVICES

Sec 101 Management and promotion of electroric government services.
Sec 102 Conforming amendments

TITLE II-FEDERAL MANAGEMENT AND PROMOTION OF ELECTRONIC
GOVERNMENT SERVICES

Sec 201 Defimtions

Sec 202. Federal aﬁency responsibihities.

Sec 203 Compatibihty of executive agency methods for use and acceptance of elec-
tramc signatures

Sec 204 Federal Internet portal

Sec 205 Federal courts.

Sec. 206 Regulatory agencles

See. 207 Accessinlity, usability, and preservation of government information

Sec. 208 Privacy provisions

Sec. 209 Federal information technelogy workforce development

Sec 210 Share-in-savings imhatives.

Sec. 211. Authonzation for acquattion of information technology by State and local
governments through Federal supply schedules

Sec 212 Integrated reporting study and pilot projects.

Sec. 213 Community technelogy centera.

Sec. 214. Enhancing crisis management through advanced information technology

Sec 215. Thsparities in access to the Internet

Sec 216 Common protocols for geographic information systems.

TITLE IIl—INFORMATION SECURITY

Sec 301. Information security.

Sec 302 Management of information t.echnolo’%y.

Sec 303 Natwnal Institute of Standards and Technology
Sec. 304. Information Secunty and Privacy Adwvisory Board.
Sec. 305 Techmeal and conforming amendments.

TITLE IV—AUTHORIZATION OF APPROPRIATIONS AND EFFECTIVE DATES
Sec 401 Authonzation of appropriations
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(d) AUTHORIZATION OF APPROFRIATIONS —There are authorized
to be appropriated to the General Services Administration, to ensure
the development and operation of a Federal bridge certification
authority for digital signature compatibility, and for other activities
consistent with this section, $8,000,000 or such sums as are nec-
essary in fiscal year 2003, and such sums as are necessary for
each fiscal year thereafter.

SEC. 204. FEDERAL INTERNET PORTAL. 44 USC 3501

(a) IN GENERAL.— note.

(1) PusBLic Access.—The Director shall work with the
Administrator of the General Services Administration and other
agencies to maintamn and promote an integrated Internet-based
system of providing the public with access to Government
information and services.

(2) CRITERIA—To the extent practicable, the integrated
system shall be designed and operated according to the fol-
lowing criteria-

(A) The provision of Internet-based Government
information and services directed to key groups, including
citizens, business, and other governments, and integrated
according to function or topic rather than separated
according to the boundanes of agency jurisdiction.

(B) An ongoing effort to ensure that Internet-based
Government services relevant to a given citizen activity
are available from a single point.

(C) Access to Federal Government information and
services consohdated, as appropriate, with Internet-based
information and services provided by State, local, and tribal
governments

(D) Access to Federal Government information held
by 1 or more agencies shall be made available in a manner
that protects privacy, consistent with law.

{b) AUTHORIZATION OF APPROPRIATIONS.—There are authorized
to be appropriated to the General Services Administration
$15,000,000 for the maintenance, improvement, and promotion of
the integrated Internet-based system for fiscal year 2003, and such
sums as are necessary for fiscal years 2004 through 2007.

SEC. 205. FEDERAL COURTS. 44 USC 3501

{a) INDIVIDUAL COURT WEBSITES.—The Chuef Justice of the ™™
United States, the chief judge of each circuit and district and
of the Court of Federal Claims, and the chuef bankruptcy judge
of each district shall cause to be established and maintained, fgr
the court of which the judge is chief justice or judge, a website
that contains the following information or links to websites with
the following information.

(1) Location and contact information for the courthouse,
including the telephone numbers and contact names for the
clerl’s office and justices’ or judges’ chambers.

(2) Local rules and standing or general orders of the court.

(3) Individual rules, if in existence, of each justice or judge
in that court.

(4) Access to docket information for each case

(5) Access to the substance of all wrntten opimons issued
by the court, regardless of whether such opinions are to be

ublished in the official court reporter, in a text searchahle
ormat.
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(6) Access to documents filed wath the courthouse 1n elec-
tronic form, to the extent provided under subsection {c}

(7) Any other information (including forms in a format
that can be downloaded) that the court determines useful to
the public.

{b) MAINTENANCE OF DATA ONLINE.—

(1) UPDATE OF INFORMATION.—The information and rules
on each wehsite shall be updated regularly and kept reasonably
current.

(2) CLOSED cASES.—Electronic files and docket information
for cases closed for more than 1 year are not required to
be made available online, except all written opinions with a
date of 1ssuance after the effective date of this section shall
remain available online.

{¢) ELECTRONIC FILINGS.—

(1) IN GENERAL.—Except as provided under paragraph (2)
or in the rules prescribed under paragraph (3), each court
shall make any document that is filed electronically publicly
available online. A court may convert any document that is
filed in paper form to electronic form. To the extent such
conversions are made, all such electronic versions of the docu-
ment shall be made available online.

(2) ExcEPTIONS.—Documents that are filed that are not
otherwise available to the public, such as documents filed under
seal, shall not be made available online.

(3) PRIVACY AND SECURITY CONCERNS.—(A)(i) The Supreme
Court shall preseribe rules, in accordance with sections 2072
and 2075 of title 28, United States Code, to protect privacy
and security concerns relating to electronic filing of documents
and the public availability under this subsection of documents
filed electronically.

{ii) Such rules shall provide to the extent practicable for
uniform treatment of privacy and security issues throughout
the Federal courts.

(iii) Such rules shall take into consideration best practices
i Federal and State courts to protect private information or
otherwise maintain necessary information security.

(iv) To the extent that such rules provide for the redaction
of certain categories of information in order to protect privacy
and security concerns, such rules shall provide that a party
that wishes to file an otherwise proper documenti containing
such information may file an unredacted document under seal,
which shall be retained by the court as part of the record,
and which, at the discretion of the court and subject to any
apphcable rules issued in accordance with chapter 131 of title
28, United States Code, shall be exther in lieu of, or 1n addition,
to, a redacted copy 1n the public file

(B)(i) Subject to clause (ii), the Judicial Conference of the
United States may issue interim rules, and interpretive state-
ments relating to the ap;lelicatmn of such rules, which conform
to the requirements of this paragraph and which shall cease
to have effect upon the effective date of the rules required
under subparagraph (A).

(i1) Pending 1ssuance of the rules required under subpara-
éraph (A), any rule or order of any court, or of the Judicial

onference, providing for the redaction of certain categones
of information in order to protect privacy and secunty concerns
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ansing from electronic filing shall comply with, and be con-

strued in conformity with, subparagraph (A)(iv)

(C) Not later than 1 year after the rules prescribed under Deadhnes
subparagraph (A) take effect, and every 2 years thereafter, Reports.
the Judicial Conference shall submit to Congress a report on
the adequacy of those rules to protect privacy and security.
{d) PocrETs WITH LINKS TO DOCUMENTS.—The Judicial Con-

ference of the United States shall explore the feasibility of tech-
nology to post online dockets with links allowing all filings,
decisions, and rulings in each case to be obtained from the docket
sheet of that case.

(e} CosT oF PrOVIDING ELECTRONIC DOCKETING INFORMA-
TION.—Section 303(a) of the Judici Appropriations Act, 1992
(28 .S C. 1913 note) is amended in the first sentence by stnkin’g
“shall hereafter” and inserting “may, only to the extent necessary,”.

(f) TIME REQUIREMENTS.—Not later than 2 years after the Deadlines.
effective date of this title, the websites under subsection (a)} shall
be established, except that access to documents filed in electronic
form shall be established not later than 4 years after that effective
date.

(g) DEFERRAL.—

(1) IN GENERAL.—

(A) ELECTION.—

(1) NoTIFICATION.—The Chief Justice of the United

States, a chief judge, or chief bankruptcy judge may

submit a notification to the Admimstrative Office of

the United States Courts to defer compliance with
any requirement of this section with respect to the

Supreme Court, a court of appeals, district, or the

bankruptey court of a district.

(1i) CONTENTS.—A notification submitted under
this subparagraph shall state—
(I) the reasons for the deferral; and
{II) the online metheds, if any, or any alter-
native methods, such court or district is using
to provide greater public access to information.

(B) EXCEPTION.—To the extent that the Supreme
Court, a court of appeals, district, or bankruptcy court
of a district maintains a website under subsection {(a},
the Supreme Court or that court of appeals or district
shall comply with subsection (bX1)

{2) REPORT.—Not later than 1 year after the effective date Deadhne
of this title, and every year thereafter, the Judicial Conference
of the Umted States shall submt a report to the Committees
on Governmental Affairs and the Judiciary of the Senate and
the Committees on Government Reform and the Judiciary of
the House of Representatives that—

(A) contains all notifications submitted to the Adminis-
trative Office of the Umited States Courts under this sub-
section; and

(B) summarizes and evaluates all notifications.

SEC. 2068. REGULATORY AGENCIES. 44 USC 3501

(a) PURPOSES.-—The purposes of this section are to— note
(1) improve performance in the development and issuance

of agency regulations by using information technology teo

increase access, accountability, and transparency; and
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AN ACT

To amend the E-Government Act of 2002 with respect to
rulemaking authority of the Judicial Conference.

1 Be it enacted by the Senate and House of Representa-

2 tives of the Umited States of America in Congress ussembled,
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SECTION 1. RULEMAKING AUTHORITY OF JUDICIAL CON-

FERENCE.
Section 205(¢) of the E-Government Aect of 2002
(Public Law 107-347; 44 U.S.C. 3501 note) is amended

by striking paragraph (3) and inserting the following:
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“(3) PRIVACY AND SECURITY CONCERNS.—

“(A)(i) The Supreme Court shall preseribe
rules, in accordance with sections 2072 and
2075 of title 28, United States Code, to proteet
privacy and sceurity conccrns relating to clee-
tronie filing of documents and the publie avail-
ability under this subsection of documents filed
electronically or converted to electronie form

“(11) Such rules shall provide to the extent
practicable for untform treatment of privacy
and security issues throunghout the Federal
courts.

“(iii) Such rules shall take into consider-
ation best practices in Federal and State courts
to protect private information or otherwise
maintain neeessary information seeurity.

LW"‘(iv)MFE]_)\{‘(:cpt. as provided in clause (v), 0

the extent that sueh rules provide for the redae-
tion of certain categories of information in
order to protect privacy and security concerns,

sich rules shall provide that a party that wish-

*HR 1303 EH
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es to file an otherwise proper document con-
taining such proteeted information may file an
unredacted document. under scal, which shall be
retained by the court as part of the record, and
which, at the discretion of the court and subject
to anyv applicable rules issued in accordance
with chapter 131 of title 28, United States
Code, shall be either in lieu of, or in addition
to, a redacted copy in the public file.

“(v) Such rules may require the use of ap-
propriate redacted identifiers in lien of pro-
tected information deseribed in clause (iv) in
any pleading, motion, or other paper filed with
the court {cxeept with respect to a paper that
is an cxhibit or other evidentiary matter, or
with respect to a reference list desceribed in this
subclause}, or n  any written discovery
response—

“(I) by authorizing the filing under
seal, and permitting the amendment as of
right under seal, of a reference list that—

“(aa) identifies each item of
unredacted protected information that

the attorney or, 1f there is no attor-

+HR 1303 EH
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4
ney, the party, certifies is relevant to
the easc; and
““(bb) specifics an appropriate re-

dacted identifier that uniquely cor-

responds to each item of unredacted

protected information listed; and

“(II) by providing that all references
in the case to the redacted identifiers in
such reference list shall be construed, with-
out more, to refer to the eorresponding
unredacted item of protected information.

“(B)(i) Subject to ctause (ii), the Judieial
Conferenee of the United States may issuc In-
terimn rules, and interpretive statements relating
to the application of such rules, which eonform
to the requirements of this paragraph and
which shall cease to have effect upon the effec-
tive date of the rules required under subpara-
graph (A).

“(ii) Pending issuance of the rules required
under subparagraph (A), any rule or order of
any court, or of the Judicial Conference, pro-
viding for the redaction of certain categories of
information in order to protect privacy and se-

curity coneerns arising from ecleetronie filing or

«HR 1303 EH
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cleetronie conversion shall comply with, and be
construed in conformity with, subparagraph
(A)(1v).

“(C) Not later than 1 year after the rules
prescribed under subparagraph (A) take effect,
and every 2 years thereafter, the Judicial Con-
ference shall submit to Congress a report on
the adequacy of those rules to protect privacy
and secunity.”.

Passed the House of Representatives October 7,
2003.

Attest:

Clerk.

+HR 1303 EH






FORDHAM

University School of Law

Lincoln Center, 140 West 62nd Street, New York, NY 10023-7485

Damel J. Capra Phone: 212-636-6855
Philip Reed Professor of Law e-mail:dcapra@law fordham.edu
Fax 212-636-6899

Memorandum To: Members of and Liaisons to the Standing Committee Subcommittee on the
E-Government Act

From: Dan Capra, Lead Reporter

Re: Timeline for Enactment of Rules Protecting Privacy of Court Filings

Date: January 20, 2004

The followmg is the projected timeline for enactment of National Rules protecting privacy
of court filings, as directed by section 205 of the E-Government Act. This timeline was reached by
the Subcommittee at its meeting in Scottsdale on January 14, 2004.

Spring 2004 Advisory Committees on Civil, Criminal, Bankruptcy and Appellate Rules
will each consider a rough draft of a privacy rule. These drafts will be derived from a template
prepared by Professor Capra. That template will be adapted by the respective Reporters to
accommodate issues particular to civil, criminal, bankruptcy or appellate practice. While the privacy
rules will proceed from a template, it 1s recognized that the privacy rules will not be identical. For
example, it may be appropriate for the Bankruptcy Rule simply to refer to the Civil Rule; and the
Appellate Rule may simply provide that whatever was protected below must be protected on appeal.

Summer 2004- Reporters will confer on the results of the consideration of the rough drafts
by the respective Advisory Committees. Reporter will work out any issues that may be necessary
for an integrated approach to privacy.

Fall, 2004— Advisory Committees will each consider a final draft of a privacy rule as
amended, if necessary, by the Reporters. If possible, the Committees each will vote out a rule with
the recommendation that the Standing Committee release it for public comment. If more issues or
concerns arise in any of the Advisory Committees, then a vote for public comment can be deferred
to the Spring 2005 meeting of that Committee.

January, 2005- If all Advisory Committees have recommended a privacy rule for public
comment, then each of those proposals will be submitted to the Standing Committee with the
recommendation that they be released for public comment in August, 2005.



Spring, 2005- Final date for each Advisory Committee to prepare a privacy rule for
submission for public comment.

June, 2005- Final date for submitting proposed privacy rules to the Standing Committee
with the recommendation that they be released for public comment.

August 2005~ Proposed privacy rules released for public comment,

January/Early February 2005— Public hearings, if necessary. [It would seem most efficient
for the privacy rules to be released as a package. Public hearings, if necessary, then could be held
onthe entirety of the privacy package, rather than as individual commuttee proposals. In other words,
1t would seem wasteful to have a separate public hearing for each Committee’s privacy rule, when
the goal is to provide an integrated approach to privacy.]

February 15, 2006~ Public comment period ends.

Spring 2006 Advisory Committees consider public comments. Each Advisory Commuttee
votes out a privacy rule with the recommendation that it be forwarded to the Judicial Conference.

June 2006 Standing Committee approves each of the privacy rules and forwards the rules
to the Judicial Conference with the recommendation that they be approved and sent to the Supreme
Court,

Summer, 2006- Judicial Conference approval of privacy rules.

September 2006~ Privacy rules referred to the Supreme Court.

May 2007~ Supreme Court sends privacy rules to Congress.

December 1, 2007- Effective date of national rules on privacy of court filings
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
QF THE
JUDIGIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

DAVID F. LEVL CHAIRS OF ADVISORY COMMITTEES

Ccriam
SAMUEL A ALITO, JR.
PETER Q. M¢cCABE APPELLATE RULES
SFECHETARY

A, THOMAS SMALL
BANKRUPTCY RULES

LEE H. ROSENTHAL
September 20, 2004 CIVIL RULES

EDWARD E. CARNES
CRIMINAL RULES

JERRY E. SMITH
Homnorable David F. Levi EVIDENCE RULES
Committee on Rules of Practice and Procedure
Chief Judge, United States Distriet Court
501 I Street, 14® Floor
Sacramento, CA 95814-2322

Re:  Privacy Template Rule
Dear Judge Levi:

As you know, the Advisory Committee on Bankruptey Rules considered the proposed
Privacy Template Rule at our meeting last week. Since we are the first of the Advisory
Committees to consider the proposal, we are reporting the Committee’s action to you and the
Reporters of the other Advisory Committees so that they are aware of our actions prior to their
meetings.

The primary substantive concern expressed by members of our Committee relates fo the
treatment of 2 minor’s name. In a bankruptcy case, it is essential to have the full name of the
debtor set out in the petition as well as in notices to the creditors. Consequently, the Bankruptcy
Rule version of the privacy rule will have to accommodate that need. Furthermore, the
Committee believes that the need to limit the identification of a minor to his or her initials does
not exist when the minor is pot being identified as a minor. For example, 2 creditor listed on the
debtor's schedules would not normally be identified as a minor. In fact, the debtor may not even
Kknow that the ereditor is a minor. Nonetheless, the Template would seem to require the limited
identification of the minor/creditor.

A second matter that may require special treatrent in the Bankruptey Rules is the limit
on the use of the social security number. Sections 110(h) and 342(¢) of the Bankruptcy Code
mandate the use of social securily numbers by bankyuptey petition preparers and by dehtors who
are giving notice to a creditor, respectively. These provisions may survive the enactment of the
E-Government Act and would continue to require the full social security number of petition
preparers and debtors. The Committee will be studying the igsue and considering it at its March
meeting,
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As a result of these issues, the Advisory Comnittee decided to reconsider the matter at its
March meeting. This will also permit the Bankruptey Rules Committee to have the benefit of
comments from the other Advisory Comumittees. We anticipate that we will then recommend to
the Standing Committes for publication a rules amendment to implement the Privacy Template
Rule for batikruptey cases. Most likely, the Bankruptey Rule amendment will be an
incorporation of the Civil Rules version of the Privacy Template Rule. If necessary, the
incorporation will be limited to meet particular needs of the Bankruptcy Code and practice.

The Committee discussion also led to a suggested revision of some of the language of
subdivisions (2) and (d) of the Template. That revision is attached to this letter. It is offered to
the other Advisory Committees for their consideration.

We look forward to hearing about the deliberations of the other Committees on this
matter. We understand the need to make the rules as consistent as practicable, and we will
continue to work with the other Committees as we prepare for our March 2005 meeting.

Pleasc do not hesitate to give me 2 call if you have any questions about this matter.

Sincerely yours.

&, y SR wﬁd‘f’(ﬁw

A. Thomas Small, Chair
Advisory Committee on Bankruptcy Rules

Enclosure

cc:  Hon. Thomas S. Zilly
Prof. Patrick J. Schiltz
Prof. Edward H. Cooper
Prof. David A Schlueter
Prof. Daniel J. Capra
Prof. Jeffrey W. Morris
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Rule [ ] Privacy in Court Filings

(a) Limits on Disclosing Identifiers. Except as provided in subdivisions (b) and (d) and
unless the court orders otherwise, any filing made with the court that includes the following
identifiers must be limited by disclosing only these elements:

(1) the last four digits of a person’s social security number and tax identification
number;

(2) the initials of a minor’'s name;

(3) the year of a person’s date of birth; and

{4) the last four digits of financial account nurmber.
(Subdivisions (b) and () would be unchanged.)

(d) Exemptions. The limits on the disclosure of identifiers provided in subdivision ()
do not apply to the following:

((1) - (4) of existing template would be unchanged)

(Subdivisions (e) and (f) would be unchanged.)
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Rule 49.1
September 2004 Draft
Rule 49.1.  Privacy in Court Filings
(a)  Limits on Disclosing Identifiers. If an electronic or paper filing made

with the court includes any of the following identifiers, only these elements my be

disclosed, unless the court orders otherwise,

(b)

(©)

(d)

(1)  the last four digits of a person’s social security number and tax
identification number;

(2) the initials of 2 minor’s name,

(3)  the year of a person’s date of birth,

(4)  the last four digits of a financial account number; and

[(5) the city and state of a home address.]

Unredacted Filing Under Seal. A party that makes a redacted filing

under subdivision {(a) may also file an unredacted copy under seal The

unredacted copy must be retained by the court as part of the record

Reference List. A filing that contains redacted identifiers may be filed

together with a reference list that identifies each item of redacted

information and specifies an appropriate identifier that uniquely

corresponds to each item of redacted information listed. The reference list

must be filed under seal and may be amended as of right. All references in

the case to the identifiers included in the reference list will be construed to

refer to the corresponding item of information

Exemptions. The redaction requirement of subdivision (a) does not apply

to the following:
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Rule 49.1

September 2004 Draft

(e)

(1)

(2)

(3

4

&)

[(6)
(7

[(8)

in a civil or criminal forfeiture proceeding, financial account
mumbers that identify the property alleged to be subject to
forfeiture,

records of an administrative agency proceeding,

official records of a state court proceeding in an action removed to
federal court,]

the records of a court or tribunal whose decision is being reviewed,
if those records were not subject to subdivision (2) of this rule
when oniginally filed,

filings in any court in relation to a criminal matter or investigation
that are prepared before the filing of a criminal charge or that are
not filed as part of any docketed criminal case,

arrest warrants; |

charging documents—including indictments, informations, and
criminal complaints —and affidavits filed in support of those
documents, and]

criminal case cover sheets ]

Court Orders. In addition to the redaction requirement of subdivision (a),

a court may by order limit or prohibit remote electronic access by non-

parties to a document filed with the court The court must be satisfied that

a limitation on remote electronic access is necessary to protect against
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Rule 49.1
September 2004 Draft

widespread disclosure of private or sensitive information that is not
otherwise protected under subdivision (a).

H Waiver of Protection of Identifiers A party waives the protection of
subdivision (a) as to the party’s own identifier by filing that identifier

without redaction

Notes on Draft

This draft is based upon the June 16° 2004 template, with the following changes.
First, I included in (a)(5) the home address limitation that appeared in the version the
Committee reviewed last Spring The E-Government Committee has requested the
Criminal Rules Committee to consider whether the home address should be a protected
identifier

Second, I retained the provision in (d)(3) regarding state proceedings removed to
federal court While I could not think of any cases where that sort of information would
ever be relevant to a criminal case, I left it in for now so that the Committee can review
1t

Fourth, in subdivision (d), dealing with exemptions, I included the information
suggested by the Department of Justice, and listed in footnote 9 of the template.

Finally, 1 did not include subdivision () in the template, concerning social
security cases. 1 assumed that that information would not be applicable in a criminal by
the terms of the proposed rule itself









MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendments to Rules Permitting Courts to Promulgate
Local Rules to Require Electronic Filings.

DATE: September 30, 2004

I am attaching a letter from Judge John Lungstrum, Chair of the Committee on
Court Administration and Case Management to Judge David Levi, Chair of the Standing
Committee In his letter, Judge Lungstrum formally requests that the rules committees
consider—on an expedited basis—amendments to their respective rules that would
authorize courts to require use of electronic filing, with appropriate exceptions.

For the most part, the Criminal Rules Committee in the past has not had to
directly amend Rule 49, dealing with serving and filing papers, because Rule 49(d)
expressly cross-references the civil rules The other committees are in the process of
considering this issue and it may be that by the time of the October meeting in Santa Fe
that we will have a better idea about whether there is a desire from those committees to
expedite these proposals.

f am also attaching a letter from Professor Jeff Morris, Reporter to the Bankruptcy
Committee (which arrived as I was preparing this memo) 1in which he states that the
Bankruptcy Committee has proposed an amendment to Bankruptcy Rule 5005 That
amendment would permit courts to require electronic filings  Apparently, that
Commuttee is prepared to go forward with an amendment on an expedited basis.

This issue was the subject of a number of e-mail discussions among the
Administrative Office and the Reporters for the five advisory committees in August In
my view, it would be better to consider proposed amendments and in particular, the issue
of exceptions, on the normal schedule and combine any amendments with the proposed
publication schedule for the E-Government Act amendments.

If the Committee believes that it suffices to simply continue to incorporate in Rule
49 any similar electronic filing rules in the Civil Rules, then no further action may be
required by the Committee. At this point, I am inclined to recommend this approach.

On the other hand, if the Committee believes that it would be better to expressly
include some proviston in the Criminal Rules for electronic filings, then I can quickly
draft a new subdivision for Rule 49, along the lines of the provision in the Bankruptcy
Rules.

This item is on the agenda for the October meeting






COMMITTEE ON COURT ADMINISTRATION AND CASE MANAGEMENT
of the
JUDICIAL CONFERENCE OF THE UNITED STATES

HONORABLE JOHN W LUNGSTRUM, CHAIR HONORABLE GLADYS KESSLER
HONORABLE W HAROLD ALBRITTON HONORABLE JOHN G KOELTL
HONORABLE WILLIAM G BASSLER HONORABLE SANDRA L LYNCH
HONORABLE PAUL B BORMAN HONOQRABLE ILANA DIAMOND ROVNER
HONORABLE JERRY A DAVIS HONORABLE JOHN R TUNHEIM
HONORABLE JAMES B HAINES, JR HONORABLE T JOHN WARD
HONORABLE TERRY J HATTER, JR HONORABLE SAMUEL GRAYSON WILSON
August 2, 2004

Honorable David F. Levi
Chief Judge

United States District Court
2504 U.S. Courthouse

501 I Street

Sacramento, CA 95814-7300

Dear Judge Levi:

At our recent Summer meeting, and as part of the Executive Committee’s budget
initiative, our Committee considered a myriad of cost containment ideas, one of which was that
all cases filed in federal court be done exclusively through the CM/ECF system. After discussing
this proposal, it was the consensus of the Committee that significant savings can and will be
achieved through electronic filing, and therefore mandatory electronic filing should be
encouraged to the fullest extent possible. Because this proposal has obvious implications for the
federal rules of procedure and therefore your Committee, I wanted to alert you to our
Committee’s recommendations.

As you are aware, our Committee — at the request of and in coordination with your
Committee — has developed model local electronic filing rules (which were subsequently
endorsed by the Judicial Conference) that strongly encourage electronic filing. One of the
fundamental reasons for developing these model rules was to assist the Rules Committee in its
consideration of the development of national rules for electronic filing. These rules have been
provided to the courts for over two years, and have been of great assistance in implementing
CM/ECF.

At our Summer meeting, the Committee considered a series of proposed amendments to
those rules that would create a presumption that all documents would be electronically filed,
unless otherwise ordered by the court upon a showing of good cause. The Committee decided,
however, that these proposals would probably conflict with the current Fed. R. Civ. P. 5(e) and
Fed. R. Bankr. P. 5005, which state that a court may “permit” electronic filing, and therefore
declined to endorse them. Instead, our Committee decided to tackle the issue head on, by
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recommending that the Rules Committee consider expedited amendments to the civil and
bankruptcy rules that would authorize the courts to “require” the use of electronic filing but that
would also incorporate appropriate exceptions. Fundamentally, the Committee believes this to
be the most appropriate way to formally implement electronic case filing into the culture of the
federal courts. And, while the Committee was cognizant of the fact that the Appellate courts will
not start implementing CM/ECF until January of 2005, and will not go live until January 2006 at
the earliest, we believe now is an appropriate time to begin the rules process to effect these
changes, in order that they be implemented as quickly as possible.

In the meantime, the Committee also plans to consider amendments — to the extent they
are possible — to the current model local rules that would more strongly encourage the use of
electronic filing without violating the current federal rules. The Committee is also requesting the
Executive Committee, as part of its cost containment initiative, to strongly urge courts to work
with their local bars to ensure that CM/ECF is implemented to the greatest extent possible. The
Committee believes this will help eliminate paper filing practices, as well as dual paper and
electronic filing practices, in favor of the full incorporation of electronic case filing, thereby
achieving cost savings through this technology.

Therefore, based on the Committee’s recommendations, I would like to formally request
that the Rules Committee propose, on an expedited basis, amendments to Rule 5(¢) of the
Federal Rules of Procedure and Rule 5005(a)(2) of the Federal Rules of Bankruptcy Procedure
that would authorize the courts to “require” the use of electronic filing, but would also
incorporate appropriate exceptions. I would also welcome any suggestions your Committee may
have regarding our initiative to review the current model local rules with an eye towards
amending them to more strongly encourage electronic filing.

Thank you for your consideration of these proposals, and please do not hesitate to contact
me if you would like to discuss them further. Our two committees have devoted an enormous
amount of time and energy to these issues, and it looks like those efforts will continue for some
time. I sincerely believe, however, that our efforts have been a great contribution to the federal
judiciary.

ACe ly,U

John W. Lungstrum

ce: Peter McCabe
John Rabiej
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

DAVID F LEVI CHAIRS OF ADVISORY COMMITTEES
CHAIR
SAMUEL A. ALITO, JR.
PETER G. McCABE APPELLATE RULES
SECRETARY
A THOMAS SMALL
September 30, 2004 BANKRUPTCY RULES
LEE H. ROSENTHAL
CIVIL RULES
Hon David F Levi EDWARD E CARNES
\ \ . e
Chief Judge, United States Dastrict Court CRIMINAL RULES
United States Courthouse JERRY E. SMITH
EVIDENCE RULES

501 1 Street, 14® Floor
Sacramento, CA 95814

Re Amendment to Bankruptey Rule 5005
Fast Track Mandatory E-Filing Rule

Dear Judge Levs

Enclosed is a copy of the version of the amendment to Bankruptcy Rule 5005 that the
Advisory Committee recommends to the Standing Committee for approval to publish for
comment on a “fast track” basis The Advisory Committee approved the amendment at 1its
meeting on September 9-10, and the Style Subcommittee of the Advisory Committee has now
reviewed and revised the rule as is our custom  We also had the benefit of comments on the
proposal from Prof Kimble and Mr Spaniol prior to the Style Subcomrmittee’s review

The Advisory Committee understands that the Standing Committee may proceed to
publish this proposal (and parallel proposals of the Appellate, Civil, and Criminal Rules
Committees} on an expedited basis, and we stand ready to respond as quickly as necessary to any
public comments we may receive

Sincerely youyss,

e
Jeffrey ¥ Morris
Repérter, Advisory Committee on Bankruptcy Rules
v
Encl
ce Hon A Thomas Small Prof Patrick J Schiltz
Hon Thomas S Zilly Prof Edward M Cooper
Prof Daniel R Coquillette Prof David A Schlueter
Prof. Daniel ] Capra
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RULE 5005. Filing and Transmittal of Papers

(a) FILING

%k k¥ ¥k
(2) FILING BY ELECTRONIC MEANS
A court may by local rule permit or require documents
to be filed, signed, or verified by electronic means that are
consistent with technical standards, if any, that the Judicial
Conference of the United States establishes. A document filed by
electronic means in compliance with a local rule constitutes a
written paper for the purpose of applying these rules, the Federal
Rules of Civil Procedure made applicable by these rules, and § 107
of the Code
L B 3
COMMITTEE NOTE

This amendment acknowledges that many courts have local
rules that make electronic filng of documents mandatory The
amendment recognizes that advances in technology have led the
courts to adopt those local rules  Electronic filing is used in many
courts, and the amendment will encourage courts by local rule to
proceed at their own pace towards a total electronic filing
environment

In adopting local rutes, courts can include provisions to protect

access to the courts for those who may not have access to or the
resources for electronic filing Given the variety of circumstances
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presented to the courts, it is appropriate to allow each court to
make these decisions, at least initially, on a local level
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Durector
UNITED STATES COURTS JOHN K RABIEJ
CLARENCE A LEE,JR Chuef
Associate Director WASHINGTON, D.C. 20544 Rules Cormmttee Support Office

September 29, 2004
MEMORANDUM TO ADVISORY COMMITTEE ON CIVIL RULES
SUBJECT:  Status of CM/ECF Project and Study of Cost-Savings Associated With It

I have attached a report on the status of the Court Management/Electronic Case Filing
project (CM/ECF) and a study containing information on cost-savings associated with the
project.

The three-page report describes the status of the CM/ECF implementation in the federal
courts as of June 2004, It is operational in 123 courts, including 75 bankruptcy courts and 48
district courts. “Another 16 bankruptcy courts and 29 district courts are in the process of rolling
out the system.” Attorney participation is impressive with 88,000 using it to make over 3 million
docket entries. In general, the report gives the project a glowing stamp of approval.

In 2003 the Judicial Conference's Committee on Information Technology requested a
study “to determine whether electronic public access fees impact specifically attorney's
acceptance of the CM/ECF system.” The study was conducted by a consulting firm, PEC
Solutions, Inc. In determining whether assessing fees reduced attorney participation, the study
examined the offsetting cost savings realized by attorneys using the system. A discussion of the
attorneys' cost savings can be found on pages 8-9, 12, and 18-24.

The study provides some indirect information on the cost savings for courts. It
documents the specific ways attorneys save money using the system, several of which likely will

apply to the courts, while others likely will result in less work for the courts. A discussion of
revenue enhancements derived from CM/ECF for the courts is also given on pages 36-40.

OCD__

John K. Rabiej

Attachments

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY






Status Report: Electronic Filing in the

Federal Courts: 2004

Sharon D. Nelson, Esq. and John W. Simek are the
President and Vice President of Sensei Enterprises,
Inc, (www.senseient.com) a computer forensics and
legal technology firm based in Fairfax, VA. They can
be reached by email at sensei@senseient.com or
phone gt 703-359-0700. © 2004 Sensei Enterprises,
Inc.

A well deserved drum roll please! Without any
fanfare, the Administrative Office of the U.S.
Courts 15 quietly changing the way federal courts
do business, court by court. When the AQ first
announced that it would have its case manage-
ment /electronic case filing system (CM/ECF)
operational in all federal courts by 2005, the pro-
nouncement was greeted skeptically. After all, state
e-filing projects were bogged down, the economy
wasn’t cooperating, and the whole project seemed
extraordinarily massive. This is now the third report
the authors have compiled on the status of elec-
tronic filing in the federal courts, and it looks as
though next year’s report will announce the com-
plenion of the AQPs mission, on time and on bud-
get

Here are the very impressive statistics: As of
june 2004, CM /ECF was fully operational in 123
courts, including 75 bankruptcy courts and 48 dis-
trict courts. Another 16 bankruptcy courts and 29
district courts are in the process of rolling out the
system. CM/ECF is rofled out in waves, with nine
courts being rolled out every two months.
Remarkably, the timehne adopted at the witiation
of this project 1n 1995 has remained largely in
place Also, remarkably, the cost of instituting the
system has dropped, to about $50,000 per court,
while the speed of the system has more than dou-
bled Thus is partly due to reduced equipment cost
and the conversion to a Linux operating system.

Gary Bockweg, the A()’s Project Director for
CM/ECF, reports that the AO has encountered
only one significant delay, with respect to electronic
filing 1n the appellate courts. Because the appellate
court funcrionality differs greatly from dstrict

by Sharon D. Nelson, Esq. and John W. Simek

court functionality, the appellate courts defined
substantially different requirements for their case
management system. Rather than merely modifying
existing district court software, as had been
planned, the developers had to create a wholly new
system for the appellate courts, It is also true that
the appellate courts have not shown the depth of
interest in clectronic filng mamfested by the bank-
ruptcy and district courts. This may have to do
with the fact that appellate courts tend to be more
traditional or that due to the differences in their
processes, appeliate courts may not expect the same
benefits that the district and bankruptcy courts are
seeing,

The e-filing statistics for May 2004 are really
striking Some fourteen mullion cases were being
handled by the CM/ECF system. A total of 88,000
attorneys were using the system, and 127,000 new
cases were opened. Some 3,300,000 docket entnes
were made in May. On a humorous note, in this
increasingly complex world, the AO found itself
tagged by blacklists as a spammer when it sent out
thousands of copies of the same e-mail nonfication
in the Enron case. The AO spent some time trying
to unravel the mess. But as is clearly evident from
the stats, this is a well-oiled machine in constant
use.

As the economy floundered, the federal courts
continued to have funding available for their
CM/ECF implementation through revenue gener-
ated by the judiciary’s “PACER™ (Public Access to
Court Electronic Records) program, which gener-
ated approximately $27,000,000 in revenue last
year. Where does all the money come from? Many
people are surprised to find that court data1s
invaluable to many industries, including credit card
companies, banks, realtors, marketing
companies-the list goes on and on. Whule there are
no added fees for those filing electromcally or
receving thewr one free access to any new fihng in
their own case, the court information 15 also made
available electronically to the public for a fee of

© 2004 Glasser LegalWorks
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seven cents per page. Understandably, the AO is
pro-PACER and its revenue generation This may
well stir a privacy concern for those whose data is
being sold, but at the moment, the public seems
largely unaware that court data has become elec-
tronic gold. As Bockweg noted cheerfully, “We are
pleased to have access to this money Congress has
authonzed the judiciary to assess reasonable user
fees for 1ts electronic public access program, and
this has enabled us to keep the service going.” In
fact, much of this data gathenng is automated, and
has become so intense that it has occasionally
threatened to bog the system down. In response,
the AO has asked some of the most active data
gatherers to adjust thewr procedures so that the
activity is donte at night, when normal system access
15 low. [t remains to be seen whether privacy advo-
cates will cry “foul” at this source of revenue.

Some clements of the federal ¢-filing system
reman unchanged The AO’s philosophy has been
to make e-filing permussive rather than mandatory.
While that once scemed worrisome, and skeptics
fretred that participanon would lag, this tran is
now moving so fast that everyone seems eager to
jump on board.

Just as reported 1n previous installments, the
AQ 15 struggling mighaly to stay current with the
fatest web browsers and doing a credible job, lag-
ging only shghtly behind the most up-to-date ver-
stons.

As also reported previously, the AQ 1s playing a
wating game with XML and continuing to moni-
tor 1ts progress elsewhere. One element of the
CM/ECEF system that surprises some observers is
that it stil uses a user ID and password rather than
digital signatures. As Bockweb notes, this simple
system has been working just fine and has not thus
far presented any security issues. Though he
expects digital signatures to be adopted at some
point in the future, there are no immediate plans
for their adoption.

One major change is that electronic commerce
has now been melded with the system, and more
and morc courts are permitting fees to be paid
online

The umversality of the system seems to appeal
to all the courts using 1t, so fairly minimal use has
been made of therr ability to modify the code.
Morc frequently, courts have supplemented the
core code with their own set of local instructions,
news, and procedures. If the core code is touched,

the court modifying it is also responsible for han-
dling the rephcation and maintenance of the code
n the event of a disaster recovery event.

The “Public Access v. Privacy Rights” debate
contunues and Bockweb notes wryly that the AO 1s
prepared to “shift with the winds” as dictated by
the changing methodologies of balancing both
rights. In 2001, the Judicial Conference issued its
rules in civil cases, requiring that “personal data
identifiers” such as Social Security numbers, dates
of birth, financial account numbers, and names of
minor children be modified or partially redacted
Social Security cases were excluded from the system
entirely. At that ime, criminal cases were also
generally excluded, but that has now changed.

Public Access to Electronic Criminal
Case Files

In March, 2002, the Judicial Confetence
approved the establishment of a pilot project thar
would allow 11 courts, ten district courts, and one
court of appeals, to provide remote electronic
access to criminal case files. A study of these courts
conducted by the Federal Judicial Center did not
find any tnstances of harm due to remote access to
cnminal documents

After further study and deliberenion, the
Judicial Conference adopted new policies with
respect to remote access to criminal case files in
September of 2003. In general, the policy states
that documents that can be accessed at the court-
house should be accessible remotely. There are
some restrictions The policy states in part.

Upon the eftective date of any change in policy
regarding remote public access to electrome crimi-
nal case file documents, 1t is required that personal
data identfiers be redacted by the filer of the docu-
ment, whether document s filed ¢lectromcally or in
paper, as follows:

1. Social Security numbers to the last four digits;

2. Financial account numbers ro the last four
digits;

3 Names of minor children to the mials;

4. Dates of birth to the year, and

5. Home addresses to city and state

The following documents are not to be includ-
ed m the public case file and are not made available
at the courthouse or via remote electronic access.
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1 Unexecuted summonses or warrants of any
kind;

2. Pretrial bail or presentence investigation
rCports,

3. Statements of reasons in the judgment of con-
victon;

4 Juvenile records;

5 Documents containing denufying information
about jurors or potential jurors,

6. Financial affidavits filed in secking representa-
ton pursuant to the Criminal Justice Act;

7. Ex parte requests for authorization of investiga-
tive, expert or other services pursuant to the
Criminal Justice Act; and

8. Sealed documents.

Courts maintain the discretion to seal any doc-
ument or case file sua sponte.

Security remamns a constant concern, exacerbat-
ed by the injection of terrorist activities as part of
the datly culture. The AO works with the
Department of Homeland Security and the
National Secunty Agency to secure court records,
and thus far, has been very successful. The federal
system utihizes a “dirty” server accessible to the
public with the court’s data residing on a “clean”
server protected by a firewall. Thus far, the system
has foiled hundreds of thousands of “rattlings at
the doorknob” though the AO is anything but
complacent. As part of the national infrastructure,
court records are potentially a valuable target for
terrorists and the AO remains alert to the ever-
morphing potential security vulnerabilities.
Currently, court databases are replicated in Virgima
and Missouri, and further replications are anticipat-
ed. It may actually be safer to have data tor the
Eastern part of the U.S. replicated in the West, and

T

vice versa, a concept that is presently being studied.
With current software, only a single replication 1s
possible, but that software will shortly be replaced
and mulnple rephcations will then be possible,
thereby further reducing secunty risks.

At one point, the Western District of Kentucky
helped test the system by losing their outside serv-
er, and then activating the replicated data server.
Their system fatlure resulted 1n a test of the AQ’s
“failback” procedures, which raised concerns about
the methodology used to return to a normal pro-
duction environment following a failover The AO
continues to work to make such transitions as
smooth as possible, The AQ has also allowed con-
trolled “white hacking,” in which security special-
ists attempted to hack into the CM/ECF system.
While the results mandated some minor fixes, the
AOQ breathed a happy sigh of relief when the ’
experts were unable to effect any major intrusions. )

Asked to sum up the general reaction, Bockweb
notes happily, “It is rare to hear anything negative.

Most courts seem to really enjoy the benefits and
those who have already implemented are looking
forward to getting more and more ‘“nice to have’
features.” Some states, stymied in their own e-filing
efforts, have asked the AO for its CM/ECF system,
but Bockweb notes that the AQ can’t afford to
devote staff resources to warking with the states.
Also, because the system hasn’t been packaged as
an “off the shelf” system, it would be very hard for
anyone else to bring it up state by state, or court
by court, in accordance with local needs. Still, the
AO is looking at the issues to sec if it can ultimate-
ly assist the stares. In the meantime, the “little
engine that could” keeps chugging along, and 1t
looks very much as though it will make 1t to the
station on time. @

e prey
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Executive Summary
Background

In 2001, the Administrative Office (AO) conducted a study of the electronic public access
fee and its impact on the use of CM/ECF. Although data from the Electronic Public Access (EPA)
Fee Study performed in 2001 suggested that fees do not impact the use of CM/ECF, these findings
were made early in the CM/ECF implementation process, and the survey set was comprised of
PACER users (commercial entities, attorneys, and the general public). In 2003, the Committee on
Information Technology asked the Electronic Public Access (EPA) Program Office to conduct a
follow-up study to determine whether electronic public access fees impact specifically attorney’s
acceptance of the CM/ECF system.

The EPA Program Office contracted with PEC Solutions, Inc. (PEC), which conducted the
2001 fee study, to also conduct the research for this study, which consisted of a telephone survey,
focus group meetings, and an analysis of electronic public access account utilization.

The objectives of the 2003 Fee Study were to assess the impact of fees on users’ adoption
and use of CM/ECF, and to determine the need to develop an alternate pricing method for electronic
public access.

Methodology

In the telephone survey, PEC randomly selected 135 attorneys who use CM/ECF in either
bankruptcy or federal district courts from 13 judicial districts divided into two pools: metropolitan
statistical areas, which are populations over 50,000; and micropolitan statistical areas, which are
populations under 50,000. The survey consisted of twenty-five questions concerning size and style
of law practices, CM/ECF usage patterns, and opinions regarding the current fees and corresponding
value of CM/ECF.

PEC personnel, along with AO staff, visited six different courts in four court locations:
District of Columbia- District Court; Eastern District of Virginia- Bankruptcy Court; Western
District of Missouri- District and Bankruptcy Courts; and Nebraska- District and Bankruptcy Courts.
Each participating court contacted a cross-section of attorneys and firms who represented the most
experienced users of CM/ECF. The number of participants varied from eight to fifteen persons per
group meeting. Participants included attorneys and support staff from sole practitioners’ offices,
small and large law firms, local and remotely located attorneys, U.S. Attorneys and bankruptcy
trustees.

The focus groups proceeded via open discussions, rather than the method of specified
questions and answers used in the telephone survey. A facilitator guided the discussion through four
topical areas, including: what impact the system has had on attorneys’ practices; how fees and other
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costs impact attorneys’ use of CM/ECF; what benefits attorneys are deriving from the system; and
what changes, if any, attorneys would prefer.

Participants discussed any topic or aspect of CM/ECF or PACER that they believed to be
important. The openness of the forum allowed potentially contentious issues to surface without
derailing the discussion. The unrestrained conversation resulted in less inhibited, more meanmingful
discussions than the telephone survey permitted. Nonetheless, the focus groups predominantly
confirmed the telephone survey results and provided qualitative explanations corresponding to each
topic of discussion.

At each focus group meeting, participants completed a time analysis worksheet to identify
where and how CM/ECF changed their work processes, filing procedures, storage of data, case
management, and other aspects of the work day. The worksheet divided an 8-hour day into time
segments into which attorneys attributed their work procedures, both clerical and substantive, before
and after the implementation of CM/ECF.

Results

The study results show that the current fee structure does not deter attorneys from adopting
or using CM/ECF. Accordingly, the survey participants preferred the current fee plan more than a
proposed per-document plan or a flat fee.

1. Fee Structure: Participants compared the current fee structure to both a per-document fee
plan and a flat fee, and overwhelmingly preferring the current fee system. Most attorneys do not
bother to bill clients for the fees, for two reasons: 1) the comparatively minuscule fees do not justify
spending the time to track and recover them; and 2) under the current system, attorneys said it is
difficult to efficiently attribute a particular fee to a particular client.

Anoverwhelming majonty of attorneys surveyed, 86%, said the fee does not inhibit their use
of CM/ECF. A few users, however, complained of paying fees to view case files for their own cases,
even after the initial free copy is obtained. Some also complained of the billing mechanism, 1.¢.,
they found the billing transaction receipts annoying, but they challenge neither the need for the fee
nor the amount of the fee. Other users suggested building the access fee into the filing fee or some
other one-time fee associated with each case.

2. Advantages: Survey participants listed several benefits of CM/ECF, including cost
savings, productivity and efficiency improvements, and enhancements to products and services.
Users realized cost savings In postage, copying, paper usage, courier services, and travel to and from
courts for filing and document retrieval. Time advantages include service and delivery efficiencies,
document filing, and access to case information, which facilitates improved communications with
chents, other case participants, and the courts.
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Users also advise that because of the time savings, attorneys and staff alike are able to spend
more time on substantive projects. Use of CM/ECF also results in increased workloads, more
" billable hours, and even product improvement. The attorneys cite the 24 x 7 access as an element
of CM/ECEF that benefits their professional work as well as their personal lives by providing greater
flexibility of when and where attorneys could perform their work.

3. Disadvantages: Attorneys’ most vocal complaint was the increase in email volume,
especially bankruptcy notices. Some attorneys reportedly diverted resources to manage the barrage
of emails. One predominant issue is the inability, under the current system, of the user to identify
the source and subject of the emails, which necessitates the time-consuming tasks of opening and
reading each individual email.

Attorneys also complained that filing and case management with CM/ECF required more
highly skilled support staff. Although filing and noticing have been streamlined, skilled staff are
required to operate the system and troubleshoot anomalies. Obtaining skilled staff required new
recruitment and hiring efforts and training, and might require laying off other staff with inadequate
computer skills.

Those who practiced criminal law disliked the restricted access in criminal cases. However,
the Judicial Conference recently changed the policy regarding remote access to crniminal cases.

4. Start-Up Costs: Attorneys acknowledged that they incurred considerable initial costs,
which they recouped directly, through billing and less money expended on mailing and courer
services, and indirectly, through increased operational efficiencies, allowing more time to be spent
on substantive issues rather than clerical issues involved in filing of cases. Users also note that by
requiring updated computer and word processing equipment, CM/ECF has forced firms to update
computer equipment to the overall benefit of the firm. Therefore, users have recouped the start-up
costs of CM/ECF while improving client services.

5. Case Management Tool: Almost all attorneys indicate that they have printed documents
from CM/ECF, rather than saving them fo disc. Users printed hard copies because of habit, practice
peculiarities, security concerns, and court rules. Ultimately, both attorneys and support staff reported
that they simply were more comfortable with a paper file than with an electronic file. Consequently,
because users kept hard copies of CM/ECF documents, they were less likely to refer repeatedly to
the system to review case documents. The attorneys have asserted, however, that the EPA fee is not
the motivating factor that influences whether they use CM/ECF as their primary file system.

6. Revenue Projections: The number of CM/ECF courts increases dramatically each year,
with a corresponding increase in EPA fee revenue. Nearly S0 CM/ECF courts are currently billing
for EPA, and by the end of fiscal year 2004 this number should increase to nearly 90 courts, with 60
bankruptey courts and 27 district courts implementing the system. The bankruptcy implementation
is significantly closer to completion than 1s the district implementation. Consequently, the growth
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rate for bankruptcy revenues is relatively flat, whereas the growth rate for district courts projects
continued growth through 2005. Additionally, because bankruptcy revenue has historically
accounted for most of the EPA revenue, and the bankruptcy statistical model is based on expenence,
the bankruptcy model supplies the principal dynamic in the projected growth of EPA. Nevertheless,
analysis indicates that the current fee structure will provide increased revenues over time, continuing
to provide for development, implementation, and operation of CM/ECF.

Due to the differences between bankruptcy and district courts, the researchers created
separate forecasting models for each. For fiscal year 2004, expected total revenue is $35.0 million”;
for fiscal year 2005, the expected revenue is $43.7 million™"; and for fiscal year 2006, the expected
revenue is $47.7" million.

7. Cost-Benefit Analysis: Attoreys report that CM/ECF’s benefits substantially outweigh
the costs of start-up and operation. Attorneys using CM/ECF take advantage of saved time to
improve services and increase billable hours, gaining competitive and thus economic advantage over
those who do not use CM/ECF. Firms commonly write-off non-billable hours because they exceed
reasonable costs for the period. Upon implementing CM/ECF, however, firms have reduced non-
billable hours write-offs and have recovered the revenue corresponding with the regained hours.
Users were able to pass savings on to clients, promoting client good will and further enhancing
competitive advantage.

Summary

The 2003 Fee Study results show that the current fee structure does not deter attorneys or
support staff from using CM/ECF. Although users do not typically use CM/ECF as their primary
internal case management system, this is not related to the access fee. Instead, users choose to print
documents for a variety of reasons related to historical practice, court requirements and security.
Users have noted that start-up costs were moderate to substantial, but that they have recouped the
costs through increased billable hours, expanded competitive advantage and enhanced client
goodwill. Ultimately, the users overwhelmingly report that the value of CM/ECF substantially
outweighs the burden of the access fee.

" Between $29.1 million and $38.6 million
* Between $34.2 million and $48.2 million

" Between $35.8 million and $59.0 million
PEC Solutions, Inc. v October 27, 2003
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Section 1 — Introduction

1.1 Background

The Administrative Office of the U.S. Courts (AO) is at the approximate mid-point of implementing
a new case management system for the federal judiciary. The new application 1s a Government-
developed product called Case Management/Electronic Case Files (CM/ECF). The CM/ECF project
replaces existing case management systems in the federal courts (e.g., the Integrated Case
Management System (ICMS), NIBS) with a new case management system based on current
technology, new software, and increased functionality requested by the courts. In addition to
providing the courts with updated tools for managing their cases, this new system enables the courts
to create electronic case files and implement electronic filing over the Internet.

Current Judicial Conference policy is that public access fees should be commensurate with the costs
of providing existing services and for developing enhanced services. The fee for public access to
electronic information was initially set at $1.00 per-minute. It was reduced twice, first to $.75, then
to $.60 per-minute. As access began to be made available via the Internet, the Judicial Conference,
at 1ts September 1998 session, prescribed a $.07 per-page charge for Internet access to court
documents. This charge, which was aimed at maintaining current public access revenues, while also
introducing new technology to expand public access court information, was calculated to produce
comparable charges for Internet and dial-up access for large users (charges are reduced for light
users), and applies to all court types.

As aresult of the Fee Study conducted by PEC Soluttons in 2001, the Judicial Conference approved
a per-document cap of $2.10 on case file documents accessed through the Public Access to Court
Electronic Records (PACER) system. This cap was set based on user preference combined with the
need to preserve revenue at a level sufficient to fund the EPA program, which relies exclusively on
revenues derived from PACER. The PACER Service Center, located in San Antonio, TX, manages
administration and billing for all electronic public access in the courts. While physical access to
public records within the courthouse during regular operating hours is currently available to the
general public free of charge, anything beyond this basic level has an associated charge, e.g.: $.50
per-page for copies of court documents; $20 for a search of the court records by the clerk; $4 for a
sheet of microfiche; $20 for an audio recording of court proceedings; $7 for certification of a
document; and $.10 per-page 1f printed from a public access terminal.

EPA revenues are used to fund not only the PACER program, but also the Appellate Bulletin Board
System {ABBS), the Voice Case Information System (VCIS) and the Appellate Voice Information
System (AVIS); the latter two of which are provided to the public without charge. In addition to
VCIS, which has been an extremely popular service, the U.S. Party/Case Index, which allows users
to perform nationwide searches, logged approximately 3,000,000 transactions last year. These
revenues also provide courts with telephone lines and toll-free lines, as well as all of the hardware
and software necessary for public access, including PACER-Net and infrastructure costs, and public
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scanning stations, including a personal computer for free public access at the court in all offices with
ten or more staff.

EPA revenues also fund the development and implementation costs of CM/ECF, whose operation
has been integrated with, and indeed expanded the scope of PACER. PACER has been expanded to
administer electronic access to documents filed in CM/ECEF, in addition to docket sheets. CM/ECF
18 currently "live” in 60 bankmiptcy courts and 27 district courts and is currently being implemented
in 52 additional district and bankruptcy courts. Implementation of all federal courts is anticipated
to be completed by the end of 2005.

1.2 Objectives

The objectives of the EPA Follow-up Fee Study are to assess the impact of fees on the adoption and
use of CM/ECF by attorneys and to evaluate alternate pricing models for electronic public access and
electronic filing for attorneys. The study reviews the benefits and disadvantages system users have
experienced to determine the value that the system provides to attorneys.

1.3 Analytical Methods and Document Organization

The focus of this study is on the attorneys practicing in the U.S. Courts. A telephone survey of
current, randomly selected, CM/ECF users, coupled with focus groups of attorneys in CM/ECF
courts gathered users’ opinions regarding the advantages and disadvantages of CM/ECF, and how
the system has impacted practice. The survey and focus groups were performed in parallel; however,
initial answers from the survey were used to direct questions and discussion during the later focus
group sessions to help the PEC facilitators fully understand the issues arising from the
implementation and use of CM/ECF by attorneys. EPA revenue forecasts extrapolated revenue trends
using statistical regression models. The specific methodology is described in detail in Section 6,
“Revenue Projection.” These sources also contributed to estimates for Section 4, “Electronic Public
Access Benefits and Costs.”

The remainder of this document is organized into the following sections:
Section 2 - Data Collection Methodology

Section 3 - CM/ECF Impact on Attorney Practice

Section 4 - Electronic Public Access Benefits and Costs

Section 5 - Attorney Adoption of the CM/ECF System

Section 6 - Revenue Projection

Section 7 - Findings
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Section 2 — Data Collection Methodology

This section describes the three primary data collection methodologies used to develop the
information contained in this report. PEC performed a telephone survey of randomly selected
attorneys, facilitated focus group meetings with current users of CM/ECF, and analyzed account and
revenue data from the previous two years.

2.1 Overview

The timing of this study, at the mid-point of CM/ECF implementation, allows analysts to draw on
actual experience using the system. The following data collection tools provided complementary
insights into the experience of CM/ECF users:

» Telephone Survey - collect dataregarding user demographics, usage patterns, and fee-related
1ssues, as well as general information regarding the perceived value and costs of EPA.

* Focus Group Meetings - provide specific information regarding the effects of CM/ECF on
attorney practice, the advantages and disadvantages of EPA, including quantifiable and non-
quantifiable benefits experienced with the implementation of the system. In addition, issues
raised from the telephone survey will be discussed to develop a complete understanding of
reasons behind some of the answers.

» CM/ECF and PACER Account and Revenue Data - analyze usage data to develop models
to forecast future usage and revenues, as well as development of possible alternative pricing
models.

The following paragraphs describe these methodologies 1n detail.

2.2 Telephone Survey

2.2.1 Overview

The telephone survey was developed with input from the AO. The survey consists of twenty-five
(25) questions developed to elicit responses which identify the user’s law practice, CM/ECF usage
patterns, and opinions regarding the current fees and value of EPA. Survey participants were
randomly selected from lists of CM/ECF users from thirteen (13) judicial districts totaling
approximately 15,800 attorneys. A total of 135 attorneys were surveyed, which provides an eight (8)
percent error rate with a confidence interval of 90 percent.

2.2.2 Methodology

PEC chose a telephone-based survey because of the higher response rate and more in-depth issue
exploration anticipated via telephone, as compared to e-mailed or pninted guestionnaires. To gain
the maximum insight into the use of electronic documents from CM/ECEF, the population was
defined as the courts that have used the system for the longest time. Select additional courts with
significant CM/ECF experience were added to provide a balance of “prototype” and later “wave”
courts.
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The courts represented CM/ECF courts of varying sizes covering different demographic areas in
different regions of the country to enable participation and representation in the survey of areas with
as many charactenstics and court environments as possible. A particular interest in the survey was
to ensure adequate representation of the views of attorneys who practice outside of large cities and
metropolitan areas. To achieve a balance between metropolitan and non-metropolitan attorneys, the
lists provided by the selected courts were divided according to their location into two groups
representing larger and smaller population areas. The survey groups were defined as follows:

1. Those attomeys located in Metropolitan Statistical Areas (population >50,000) defined
by the U.S. Census Bureau, and

II. Those located in Micropolitan Statistical Areas (population <50,000) and other small
towns and sparsely populated areas.

Separation into two groups was necessary because the attorneys in micropolitan areas would
represent a statistically insignificant group 1n a non-differentiated survey.

For each group, the attorneys were sequenced and selected to participate in the survey by matching
the sequence number with a list of numbers provided by random number generator. This method
supports the guiding principles that all participants have an equal chance of selection. The only
records elimmated were those that contained erroneous and incomplete address and telephone
contact information that prevented survey contact, or were duplicates.

2.2.3 CM/ECF User Pool for Survey

Thirteen (13) courts provided lists of their current CM/ECEF attorney users for inclusion in the initial
pool from which survey participants would be randomly selected (see Attachment D). The total pool
of users provided by the participating courts totaled over 15,800 attorneys. As stated above, the
users were then separated into metropolitan and micropolitan sub-groups to ensure representation
of both user types.
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Exhibit 2.1: Pool of Attorneys by Location

Exhibit 2.1 shows the enormous disparity between the number of metropolitan and micropolitan
users and illustrates the need to create two randomly selected groups. If all users were combined into
one pool the odds of randomly selecting a sufficient number of micropolitan users to gather
meaningful data would be extremely low.

2.3 Focus Group Meetings

2.3.1 Overview
The objective of the focus group meetings is to understand how the CM/ECF system is used by
attorneys. Several areas are discussed with each focus group:

. What impacts has the system had on their practice?

. How do fees and other costs impact their use of CM/ECF?

. What benefits are attorneys receiving from the system? and

. What would they like to see happen with the system in the future?

The focus groups also allow the PEC team to delve deeper into certain 1ssues that may have been
identified during the telephone survey. For the most part, the focus groups confirmed and enhanced
the survey results and provided the qualitative explanations underlying the quantitative results of
the survey.

2.3.2 Methodology
The AO arranged for the PEC team to visit four court locations and a total of six courts which have
been using the CM/ECF system for a significant period of time. The focus group courts included:
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» District of Columbia - District Court
» Eastern District of Virginia - Bankruptcy Court
»  Western District of Missour1 - District and Bankruptcy Courts
* Nebraska - District and Bankruptcy Courts
Facilitation of the focus groups insured that:

»  All participants had an opportunity to express their thoughts on EPA;
+ Potentially contentious issues were surfaced without derailing the main items of discussion;
and
« Conduct ofthe focus groups occurred in an efficient, decorous, and professional manner that
reflected on the judiciary’s concern for the user community and scrupulously respects the
time constraints of busy attorneys.
Each focus group court arranged for the participation of a representative group of attorneys and
support staff. The total number of participants in each session varied from eight to fifteen
individuals. Sessions were attended by a cross-section of the CM/ECF attorney user community,
which included sole practitioners, attorneys from small, medium (10 - 30 attorneys) and large firms
(> 30 attorneys), remotely located attorneys, U.S. Attorneys, and bankruptcy trustees. Participants
included attorney support staff (paralegal/legal secretary), who identified how the office
environment has changed since the implementation of CM/ECF. Many attorneys do not use the
system frequently, relying on their support staff to electronically file and receive documents. In
addition, many of the anticipated benefits of the system are more clerical in nature and, therefore,
the support staff may be significantly affected by the implementation of CM/ECEF.

Lastly, a time analysis worksheet (Attachment C) was provided to each of the focus group
participants to help identify where and how their work day has changed since the implementation
of CM/ECF. Participants were asked to assume an eight hour work day and allocate those hours
among the categories provided, both before CM/ECF and after its implementation. The time
analysis was not a scientific study; rather, 1t provided indications of where and how CM/ECF is
affecting practicing attorneys.
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Section 3 - CM/ECF Impact on Attorney Practice

31 Overview

This section explores the impact CM/ECF has had on attorney practice. The impacts CM/ECF has
had on the day-to-day practice of attorneys and what advantages/disadvantages attorneys have
experienced are reviewed.

3.2  CM/ECF Impact on Attorney Practice

CM/ECF impacts practice in many different ways, such as staff requirements, costs, time allotment,
productivity, client servicing, and access to information. The telephone survey results and focus
group input both identify advantages and disadvantages experienced by attorneys and professional
staff using the system. Overall, the input received about the system during the data collection
activities is very positive.

The telephone survey asked several questions about how the CM/ECF system affects attorneys’
practice. Question #22 asked users if they viewed the system positively or negatively in the
following areas: Cost Control, Access, Reliability, Timeliness, Single Source of Data, and Change.
For all areas approximately 90% of the survey respondents replied that they view the impacts from
CM/ECF in a positive light. All of these aspects of the system were also identified as advantages
by the focus groups and are discussed in greater detail in paragraph 3.3.1.

Simularly, Question 20 queried whether there was a positive or negative impact on “Research and/or
Document Preparation”, Filing/transmittal, Case tracking, and Post Case Follow-up. For the work
areas of Research and Post-case follow-up there was an almost even split between those who
believed that CM/ECF has had no impact and those who answered that the system has had a positive
mmpact on practice. For the more clerical work areas of Filing/transmittal and Case tracking, close
to 90% of the respondents believe there has been a positive impact.

A third question was asked regarding the perceived value that CM/ECF provides or will provide.
Question #21 asked:

“In general, do you expect the overall long term impact of electronic documents to

be:
a. Labor-saving
b. Burdensome
¢. Noimpact
d. Other
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Overall Long-term Impact of EPA
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Exhibit 3.1: Long-term Impact of EPA

The results are consistent with overall views on the efficiency of using the system. Exhibit 3.1
shows that the overwhelming majority of system users believe that CM/ECF will provide labor-
savings over the long term. Both metropolitan and micropolitan attorneys had the exact same
percentage of users answer that the system will be labor saving.

3.2.1 Advantages

There were numerous advantages cited by the focus group participants; however, several were
mentioned consistently throughout the meetings and telephone survey. The benefits can generally
be divided into four categories: cost savings, efficiency/time savings, productivity gains, and quality
of access improvements.

3.2.1.1 Cost Advantages

Cost advantages provided by the CM/ECF system are usually the first benefits mentioned by system
users because they are readily apparent and can be significant. The cost advantages will be
discussed in general terms 1n this section and quantified in greater detail in Section 4, Cost-Benefit
Analysis.

Cost savings were identified pnmarily for clerical and delivery areas having to do with document
production and delivery.

» Postage - CM/ECF shifts the burden for document service delivery from the
submitting attorney to the Court because the system automatically forwards the
documents to parties in the case via e-mail. For large bankruptcy and multiple
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3.2.1.2

defendant civil/criminal cases the number of mailings could run into the hundreds
or even thousands of documents over the life of a case. Attorneys are no longer
required to send hard copies of court documents (in most cases) and, therefore, save
a considerable amount of money.

Copying/Paper - Similar to the postage savings, with electronic delivery of court
documents the submitting attorney has shifted the cost of making multiple hard
copies of documents, which can be hundreds of pages in length, to send to the
parties in a case. Considering that the normal cost attributed to paper and copier
usage is estimated at approximately $.05 per-page, for every 100 pages not copied
an attorney’s office saves $5.00. Although arelatively small amount initially, during
the course of litigation thousands of pages per-case can be saved, resulting in
significant savings. One focus group member commented that, “Copying costs alone
are down 60%.”

Courier - Before CM/ECF submission of documents in a timely manner to the court
required either a mailing or a courier delivery to the courthouse. Since documents
can be filed electronically at any time, day or mght, the need for courier delivery and
the urgency to meet a 5 o’clock deadline have been eliminated.

Travel - Like courier expenses, travel expenses necessary to deliver or retrieve
documents from the court have been significantly reduced or eliminated. Attorneys
remotely located from the court particularly benefit from reduced travel costs. The
current government reimbursement rate for auto travel is $0.36 a mile. If an office
is required to send someone to deliver a document or travel to retrieve a document
and they are located 100 miles away, the office can save $72 in auto costs, plus the
hourly labor costs for the person making the trip.

Storage Space - Offices have the potential of saving money on storage space for
areas currently used for physical files because the files can be stored electronically.
However, since attorneys are still printing documents, they are not taking full
advantage of this potential benefit.

Efficiency/Time Advantages

Efficiency and time advantages consist of changes in how particular tasks are performed, reducing
the amount of time required or providing more flexibility for the user.

Service/Delivery - CM/ECF has drastically reduced the amount of time it takes to
prepare and deliver documents to case parties for support personnel. Time copying,
binding, and mailing documents has been eliminated because the documents are sent
to all necessary recipients with immediate delivery. Conversely, notification and
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3.2.1.3

acceptance of delivery on the receiving end is almost immediate. Parties no longer
have to wait several days to receive a document via mail.

Internal Document Filing/Retrieval - Time associated with filing or retrieving
hard copy documents from file rooms has been reduced or, in some cases,
eliminated. Although hard copies are normally made, in many instances copies of
documents are also saved electronically on the user’s computer system. Users have
instant access to the document via CM/ECF or through their own computer files.
This is especially important when a client calls and the attorney does not have to
waste time finding the file and then calling the client back with the information, he
or she can respond almost instantly. Some attorneys noted that the organization of
their files is better when they save them electronically.

Immediate Access to Information - CM/ECF provides users with almost
mmediate access to their own case files, as well as information regarding current
cases in the federal judicial system. Attorneys can check the docket at any time to
ensure their case files are complete. With immediate delivery and receipt of court
documents, it was noted that many simple court actions are completed much quicker.
Case history is more readily available, especially for closed/permanent records,
along with easier access to exhibits. In addition, client background checks regarding
their litigation history can now be done quickly and discretely by attorneys.

Improved Communication - All parties are more aware of what is going on in the
case because the access to the docket and case files. This improves efficiency of the

entire process and allows practitioners to potentially handle more cases.

Productivity Gains

Productivity gains include advantages such as increased case load and reduced “busy” work.

3.2.14

More Substantive Work - CM/ECF has reduced the need for clerical support and
has freed up support staff and attorneys to work on more substantive projects. This
is especially important for sole practitioners or small offices where clerical support
is at a premium. A focus group member commented that it, *“liberates support staff
of menial and time consuming tasks.” By eliminating much of the clerical “busy”
work (copying, delivery preparation, etc.), an otfice can be more productive.

Increased case load/billable hours - Because of the reduced clerical work and
increased efficiency, several attorneys commented that CM/ECF allows them to

increase their billable hours and/or handle a larger case load.

Quality Improvements
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Quality improvements include both attorney product quality, but also work/life quality.

Product Improvements - The time savings and efficiency improvements mentioned
above allow attorneys to spend more time doing substantive work, such as legal
research and quality assurance. One type of research that is now available is the
access to pleadings in other cases. Attorneys can now use ideas and arguments from
other cases which they may not have had easy access to previously. This results in
a better work product and better client support and servicing. The ability to file
documents up until midnight the day they are due allows attorneys to do last munute
quality checks on documents before they are filed (see also disadvantages).

Remote and 24 x 7 Access - The CM/ECF system allows access via the internet,
twenty-four hours a day, seven days a week. The ability to access the system and file
documents at any time, from any location with internet access provides considerable
flexibility to attorneys. Attorneys can now access case files while they are away
from the office.

Remotely located attorneys, such as those in the micropolitan areas are particularly
advantaged by the access CM/ECF provides. Remote attorneys now have the same
access to documents as attorneys that are located next to the courthouse. One sole
practitioner stated, “The system is a boon for me - it allows me to be more effictent
and independent.”

Some quality of life issues are also improved by the 24 x 7 access allowed by
CM/ECEF. An attorney noted that the abulity to file documents at his leisure {up to
midnight) allows him flexibility to attend family functions, such as a child’s softball
game, and still file timely afterwards, often from home.

3.2.2 Disadvantages

Participants in the focus groups and the telephone survey were asked to identify disadvantages of
using CM/ECF. Respondents named as disadvantages particular facets of using the system that
were actually needed system improvements, which are listed as “Attachment A.” Several
disadvantages were repeatedly 1dentified, such as e-mail volume and naming of docket entries, time
increases, and start-up costs, among others. Below are the most common disadvantages cited by
the focus groups and survey participants.

Volume of e-mails - The volume of e-mails that some users receive, especially in
bankruptcy, can be overwhelming. In contrast to paper copies of documents
delivered via U.S. mail, documents served electronically prove more difficult to
quickly review for relevance, especially in light of the naming convention issue.
Moreover, attorneys are now receiving e-mail notification for every action taken 1n
a particular case, whether or not 1t is relevant to their client. This is true for

PEC Solutions, Inc 11 October 27, 2003



Electronic Public Access Follow-up Fee Study Final

bankruptcy cases where there are multiple creditors and civil cases with multiple
defendants. Some attorneys indicated that they spend more time trying to review
their e-mails than they used to spend going through their regular mail.

* Naming convention for docket entries - The naming convention for e-filing in
CM/ECF does not always identify the exact type of document being submitted.
CM/ECEF users are having difficulty identifying important e-mails because of this,
causing them to waste time going through every e-mail received.

» Higher skilled staff - Due to the complexities of attorney practice and the growing
number of e-mails, staff that is more highly skilled is required to identify important
documents, rather than using purely clerical staff. Asaresult the individual cost per
support person has increased. Most indicated, however, that they require less
personnel overall, so the costs appear to balance out.

* Start-up costs - Start-up costs are an issue for a few of the smaller offices and sole
practitioners. The costs of upgrading computers, purchasing scanners and software,
and installing a high speed connection could be relatively high.

» Lack of consistency - The way CM/ECF is implemented varies from jurisdiction
to jurisdiction. Similar rules for using the system would simplify training for multi-
jurisdictional practices.

* Information Access - A few criminal attorneys commented that they could not
access some documents on-line that they were able to access by going to the court.
The restrictions reflect current Judicial Conference policy.

» Staff time has increased in some areas - Scanning of documents, especially
exhibits', has increased considerably, along with the formatting of documents to be
filed electronically. Getting documents prepared for PDF conversion and delivery
has balanced out time savings in other areas for some staff.

* Accounting - The credit card bills that the law offices receive for their filing fee via
CM/ECF are not detailed which causes increased time for the attorney and/or
accounting personnel to figure out the bills for each client.?

* 24 x 7 Availability - Although constant access to the system is advantageous 1n
many respects, it has also extended the day for some attorneys and staff. In many

'Not all courts require exhibits to filed electronically.

*This is a function of the credit card company billing practices, not CM/ECF or PACER.
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instances, the staff person is the only person who knows how to use CM/ECF, so
they must stay with the attorney to file the document.

» Technical Difficulties - Participants noted sporatic difficulties with electronic
service delivery and other aspects of the CM/ECF system and their own internal
systems.

+ Less opportunity to catch errors - A few attorneys found the electrome filing
processes provided fewer or briefer reviews before filing the documents. As a result,
they were concerned that they occasionally submit the incorrect version of an
electronic file.

« Shift in costs to trustees - Printing/paper costs have shifted from the debtor to the
bankruptcy trustees. This was mentioned in two focus groups, but not specifically
identified as a disadvantage to the system.

323 Time Shift Analysis

During the focus group meetings participants were provided a sheet which listed broad work
categories likely to be affected by the implementation of CM/ECF. Each broad category had several
more specific categories beneath 1t. Participants were asked to assume an eight-hour day and
allocate those eight hours among the categories of work before CM/ECF was implemented and
after. The individuals filling out the sheet could fill it out from their own perspective
(attorney/paralegal/secretary) or from the perspective of the firm. If attorneys believed that the work
areas were more appropriate for support staff, they were asked to fill it out from that perspective.
The Time Analysis Template is included as Attachment C.

While the analysis does provide a general indication of how CM/ECEF is affecting certain practice
areas, the analysis certainly could not be considered a scientific study of how work performance has
changed. The four broad work categories are: Delivery, Case Management, Clerical, and Legal
Research.

Many attorneys commented that the categories were more applicable to support staff and filled out
the sheet from that perspective. A large number of participants also noted that the overall time
during their workday has not changed, but what they are doing has shifted somewhat. After
tabulating the results from the worksheets, there was a clear indication that time had been reduced
in more areas than increased in others since the implementation of CM/ECF. Consistent with
advantages cited earlier, the additional time was used to improve work product through additional
quality assurance and research, as well as additional client services.

Below are the results of the time shift analysis, broken down by attorney time and staff time.
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* Delivery - this category included travel/driving, service delivery to multiple
recipients, follow-up/service confirmation, and wait time at the courthouse.

*  Across the board, the reduction in time required since the implementation of
CM/ECF was by far the greatest.

— Average attorney time decreased by 1.0 hours
— Average staff time decreased by 1.49 hours

» Case Management - this category included logistics/coordination, internal
document retrieval, internal document filing, preparation for submission, and docket
checking.

» Theresults in this category were mixed. Submission preparation and docket
checking increased for many, while document retneval and filing fell
significantly.

— Average attorney time decreased by 0.78 hours
— Average staff time increased by 0.5 hours

* Clerical - this category included copying, delivery preparation, mail
sorting/document processing, and billing.

+ Thetotal time in this category decreased for both attorneys and staft, though
scanning was written in by several participants as an increase in time.
Copying was significantly reduced. Time spent sorting mail stayed the same
or increased for many because of the volume of e-mails and time spent on
billing increased for those who bill their clients for CM/ECF charges.

— Average attorney time decreased by 0.76 hours
— Average staff time decreased by 0.27 hours

» Legal Research - this category includes specific judge rulings, searches of similar
cases, key word searches, and travel to courthouse.

» The total time for each labor category decreased.

— Average attorney time decreased by 0.37
— Average staff ime decreased by 0.19

» Other - this category was filled in if the above list did not include a category which
experienced change for a particular participant.
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» A few attorneys spent more time with their clients.

— Average attorney time increased 0.05 hours
— Average staff time increased 0.29 hours

» Total Time Change:
» Attorney: -3.08 hours
» Staff: -0.98 hours
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Section 4 ~ Electronic Public Access Benefits and Costs

The telephone survey and the focus group meetings described above served as the basis for
assessing benefits and costs. Attorney users having a wide variety of practices conveyed their
perceptions of the system’s impacts, which included many benefits, such as decreased costs,
increased effectiveness, and improved work product. The general benefits of the system were
discussed in Section 3. This section presents a comparison of quantifiable benefits with the
estimated costs users incur to use CM/ECF.

4.1 Overview

CM/ECF has been implemented in approximately half of the courts in the federal Judiciary and has
been in use for several years in some court jurisdictions. The costs and benefits in the jurisdictions
that have experience using CM/ECF have been recognized by the users and are beginning to take
full effect.

4.2 Methodology

The format for collecting information included the focus group meetings and telephone surveys with
CM/ECF attorney users. Wherever possible, specific quantifiable costs and benefits were identified
and calculated using assumptions regarding use and time periods. Although not a scientific study,
the time shift data gathered during the focus groups identified specific changes in time spent on
activities by the attorney and staff users, as detailed in the preceding section. Since CM/ECF has
been in use in some jurisdictions for several years, this experiential data yields an approximate idea
of the savings to be realized from using CM/ECF.

4.3 Quantifiable vs. Non-quantifiable Benefits

Quantifiable benefits are those where a direct association can be established between some
particular component of CM/ECF and a cost reduction. Other activities that are linked to
improvements made by the system, are considered to be non-quantifiable. For example, alleviating
the necessity to retrieve a document physically from the courthouse corresponds to a quantifiable
cost savings of salary or courier fees. In contrast ensuring that a document has been received timely
is a non-quantifiable, though important, benefit. Another example of an important non-quantifiable
benefit 1s the ability to produce better work products due to the efficiencies gained in other areas.

4.4 List of Benefits

The benefits/advantages identified by system users are generally explained in Section 3.3. Below
is a table listing all EPA benefits identified by the system users during the focus groups and
telephone survey. The quantifiable and non-quantifiable benefits are specified.

Table 4.1: Quantifiable and Non-Quantifiable Benefits
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Functionality/ Factors

Benefits

Quantifiable

Non-Quantifiable

1. Time Savings

1. Travel time (to Courthouse)

2. Wait time (in line in Courthouse)

3. Wait time (for mail or courier)

4. Document processing time (opening mail,
sorting, etc.)

TN KN KN KN

5. Copy time (to generate copies)

6. Filing time (internal manual file handling)

7. Filing time (court document submission)

8. Legal research time (searching court files)

9, Legal research time (judges’ rulings)

10. Legal research time (marketing,
competitive analysis, client checks)

NN NSNS S

11. Search time (document retrieval)

AN

12. Search time (t¢ find information for
clients)

~

13. Document production time (reduced data
"rekeying')

2. Increased Availability

1. Case files available 24X7 (not only during
Courthouse hours)

2. Information available immediately
(without getting up from computer)

3. Information is available from anywhere
(remote users have same access)

4. Greater flexibility (adjust schedule)

PEC Solutions, Inc
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Functionality/ Factors Benefits

Quantifiable Non-Quantifiable

3. Increased Effectiveness

1. Better work product (more time for v
quality assurance)

2. Increased billable hours v
3. Increased case load v
4. Better case filings (electronic access to v

successful filings)

5. Better communication between parties v
6. Fewer misfiled documents v
7. More effective use of time (time shift) v

4. Increased Efficiency

L. Lower internal copy costs (fewer hard v
copies)

2. Lower postage costs (fewer mailings)

3. Lower court copy costs (fewer hard
copies)

4. Lower travel costs (mileage and time)

5. Lower storage costs (less hard copy

storage)

6. Lower courier costs (fewer trips to court v
to file)

7. Reduced case management time (for v

manual or automated case management)

8. Better market analysis (of competition) v

4.5 Estimation of Benefits and Costs

This section quantifies the benefits and costs associated with the CM/ECF system. Benefits derive
primarily from the time-saving features and reduced resource usage described previously in this
report. The costs are primarily associated with fees for electronic public access. The necessary
hardware, software, training, and other costs of becoming proficient in the CM/ECF application
delay some users’ achievement of the benefits ultimately available from document access in
CM/ECF. Many users noted the initial investment required to achieve proficiency, terming it a
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“learning curve” or “adjustment period.” The vast majority of CM/ECF users expected that the
return on the investment from using the system will far outweigh the initial implementation costs.

Projection of the estimated benefits for particular classes of CM/ECF users is produced from the
information gained from the telephone survey and focus group meetings. Using the survey
breakdown of metropolitan and micropolitan attorneys, a definition of “small” and “large” law
offices could be produced. The average number of attorneys in each group was calculated and used
to compute associated time benefits. The Time Shift Analysis was used to estimate time savings for
various categories of work and provides a break down for staff and attorney time.

Table 4.2: Time Shift Analysis

Work Category [ Attorney | Staff
Delivery
Travel/driving (0 38) (0 86}
Multiple recipients (0.11) (0 23)
Follow-up/service confirmation (0.14) (0.12)
Wait time at courthouse (021) (0.29)
Other - (0 08)
Other - 007
Other - 004
Total (0.99) (1.49)
Case Management
Streamlined logistics/coordination (0 26) 0.04
Internal document retrieval (043) (011)
Internal document filing (011) 001
Preparation for submission 004 010
Docket Checking (0 04) o1
Other - 002 025
Other -
Other -
Total (0.78) 0.50
Clerical
Copying (0 57) (0.48)
Delivery prep (0.37) (0.27)
Mail sorting, document processing (0 28) 051
Billing 025 (013}
Other - 018 003
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Other - 007
Other -
Total (0.79) (0.27)
Legal Research
Specific Judge rulings (0.03) 0.02
Similar cases currently in the system 0.09 (0.10)
Key-word search {0.11) 0.01
Travel to courthouse (0.52) (0 11)
Other (0 04)
Total (0.57) (0.23)
Other
0.05 0.29
Total Time Increase (Reduction) (3.08) (0.98)
Benefit/Cost Computation for Small Law Office (Micropolitan)
Assumptions for small law office (3 attorneys and 5 support):
Billing: $150/hour for attorney; $40/hour for support (clerical and paralegal)

Workdays: 250 days/year
Courthouse: 1 visit/week

The following tables detail the Benefits to a Small Law Office using CM/ECF.

i itx - = Alifl;flcl;ii[ Savings bYAéomeys :
Delivery .99 hours/day
Case Management .78 hours/day
Clerical .79 hours/day
Legal Research .57 hours/day
Other (cost) -05 hours/day
Total saved per-day (average office) 3.08 hours/day
Adjustment for small office (25% of average office) .77 hours/day
Total Attorney Dollars Saved/year (.77 x 250 x $150) $28,875.00
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Annual Savings by Support Personnel

Delivery 1.49 hours/day
Case Management (cost) -.5 hours/day
Clerical .27 hours/day
Legal Research .23 hours/day
Other (cost) -.29 hours/day
Total saved per-day (average office) .98 hours/day
Adjustment for small office (25% of average office) .25 hours/day
Total Support Dollars Saved/year (.25 x 250 x $40) $2,500.00

i
‘“’3‘:3&5; So‘

Other annuai?éstimaﬁg&ipdéts avoided by reliance on CM/ECF i infoFmation. = -

Reproduction costs for 5 documents per-day (assuming 3 $312.50
pages/document)
( 25 pages/day x 250 days/year x $.05 /page)

Postage costs for 1 document per-day and 4 recipients $£370.00
(1 docs/day x 4 recipients x 250 days x $.37 stamp)
Vehicle/transportation costs from avoided trips to courthouse $187.20
(assumung 10 miles/trip) (10 miles x 52 trips/year x 3.36/mile)
Courier costs for 1 trip per-week $780.00
(1 trip x 52 weeks x $15 per trip)
Reproduction charge for each courthouse visit $650.00
(assuming 50 copies @ $.25 per copy 50 copies x 52 weeks x $.25 per copy)
Annual Total Other Costs $2,299.20
Summary Table
’I’Qtal Annual Benef ts to Small Law Offices

Total Attorney Time $28.875.00

Total Staff Time $2,500.00

Total Other $2,299.20

Total Annual Benefits $33,674.20

Costs of CM/ECF to Small Law Offices

Cost of CM/ECF access is estimated based on accessing 10 documents/per day. This basis is larger
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than the total hard-copy documents estimated in the savings calculation above due to the fact that
additional CM/ECF documents are accessed for reasons of research, quality assurance, and simple
convenience. However, as the survey indicated, attorneys only go back to a document once or twice
after their first free electronic copy. The propensity expressed by attorneys for using hard-copy
documents requires the additional assumption that the electronic documents will be printed for
review and filing. Many attorneys indicated that multiple copies are made 1n some instances for
several attorneys.

| 77 Annual Césts of CM/ECF to Small Law Offices S
CMV/ECF Fee (10 documents x 5 pages/doc x 250 days x .07) $875.00
Printing Costs [15 documents x 5 pages/document x 250 days x .05 $937.50
(paper/printer ink)]

Total Annual Cost To Small Law Office $1,812.50

Benefit/Cost Computation for a Large Law Office

The following calculation projects the annual benefits derived from access to CM/ECF information
for a large law office (78 attorneys and 75 staff personnel):

»  Estimated parameters are the same as for the preceding small law office example. Application
to large law office case is made on the basis of savings per office with a 25% increase over the
medium firm.

. ;5? o m} Annual ﬁq%éﬁm to La}ge Law F:fm wi :E R
n:g SRS R o ; :§detail omitted). v N
Total Attorney Time $144,375.00
[(3.08 hours x 1.25) x 250 x $150]
Total Staff Time $12,250.00
[(.98 hours x 1.25) x 250 x $40]
Total Other $5,748.00
Total Benefits $162,373.00

. Annqal Costs of CM/ECF to Large Law Offices

CM/ECF Fee (50 documents x 5 pages/doc x 250 $4,375.00
days x .07)
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Printing Costs [75 documents x 5 pages/document $4,687.50
x 250 days x .05 (paper/printer ink)]

Total Annual Cost To Large Law Office $9,062.50
Net Annual Benefit(Cost) to Large Law Office $153,310.50

4.6 Constraints on Achieving Benefits

A number of reasonable, implicit assumptions formed the basis of the preceding estimates, as is
typical with “bottom-up” parametric estimates. However, these estimates may overlook factors that
can limit the actual benefits received. The time savings were calculated from the Time Analysis
Worksheet handed out during the focus group meetings and filled out by atiorneys and staff
personnel. Participants estimated based upon their actual experience or their opinion of what is
being saved or what areas increased. The way the worksheets were filled out was not always
consistent and assumptions had to be made in some instances. In many cases, attorneys were
estimating changes in time of their support personnel because the work categories were more likely
to be in the support area.

4.7 Cost-Benefit Estimate

Table 4.2 identifies the Benefit-Cost Ratio for the two example law firms (small and large law
offices) . It 1s important to recognize the issue of how much of presumed benefits actvally save
attorneys money, since they usually pass these costs on to their clients. The primary consideration
is that attorneys risk losing business to more efficient firms if they fail to take advantage of saved
tume. Hence, savings are real even if they are realized by clients because attorneys who do not use
muore efficient methods will be negatively impacted. This is most clearly true when attorneys charge
fixed fees. This is extremely relevant for federal courts because most of the PACER business is
bankruptcy, for which debtors are charged on a fixed fee basis (and very competitively). Whether
or not the savings are passed along to the clients in the form of lower fees, the firms who adopt
electronic documents have an economic advantage, so CM/ECF provides a benefit. Moreover, it is
a common situation to have written-off hours that the firms do not bill because they exceed
reasonable costs for that product. Savings that result in fewer hours written off because lawyers
work more efficiently are real benefits (in reclaimed revenue). As in the other cases, some benefit
may be shared with clients but firms still benefit either from reclaimed revenue, client goodwill, or
competitive advantage.

User Group ' Estimated Benefit ‘Estimated Cost Benefit Cost
(saved labor and other i : Ratio
Wi cost)
Large Law Office $162,373 $9,062.50 17.9
Small Law Office $33,674.20 $1,812.50 18.6

Exhibit 4.3: Benefit Estimates for CM/ECF
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The benefits histed in Table 4.3 apply specifically to electronic access. Because CM/ECF had been
in use for some time in the majority of the courts in the focus groups and the survey pool, the
estimates of time savings are thought to be relatively reliable. Almost all respondents indicated that
actual work hours had not changed and, in fact, had increased in some instances because of the
increased availability. The responses on the Time Shift Worksheet were consistent with the
comments made during the focus group meetings. Many attorneys, especially in small offices or sole
practitioners indicated that the attorney savings were significant because they no longer had to do
clerical work or non-billable “busy” work. The larger offices also commented that attorney benefits
were significant and in many instances the support staff day was increased due to the volume of e-
mails, file preparation, and extra hours worked to file later at night. Some respondents noted that
the start-up (sunk) costs were relatively steep; however, the vast majority belteved the benefits of
the system far out weighed the initial costs. While the courts may not take into account the short-
term costs to attorneys and other users for therr changing business processes associated with
electronic filing, the long-term benefits and savings greatly outweigh the short-term costs. The
access to electronic documents afforded by CM/ECF offers a savings in time and cost to those who
embrace the new technology.
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Section 5 - Attorney Adoption of CM/ECF

5.1 Overview

This section analyzes possible impediments to fully adopting the CM/ECF system experienced by
attorneys practicing in the federal courts. Issues such as the impact of the current electronic public
access fee structure, attorney demographics, and the initial costs of implementing the system within
the firm are factors which are explored. A primary issue of this study is to identify whether the
current EPA fees are affecting whether attorneys are using the system and, more importantly,
whether some attorney groups are disadvantaged by the access fees. The telephone survey was
essential 1n gathering data for this section regarding attorney demographics and specific usage,
which was enhanced with input from the focus groups. Issues regarding how the system is used and
how practice is impacted are addressed in Section 3.

5.2 Fee Impact on CM/ECF Adoption

5.2.1 Current Environment

The current electronic public access (EPA) fee schedule provides for a $.07 per-page fee with a per-
document cap of $2.10 on case file documents accessed through the electronic public access
systems. The per-page fee structure was preferred by CM/ECF user groups, including attorneys, and
is designed to preserve system revenue at a level sufficient to fund the EPA program, including
implementation and development costs of CM/ECF, which relies exclusively on revenues derived
from EPA.

Attomeys of record are provided one free electronic copy of all documents filed electronically, if
receipt is required by law or directed by the filer. As part of this initial access, users have the

opportunity to print or save the document to their own computer system for future use. Attorneys
are charged the public access fees for all subsequent access. In addition, users are provided $10
worth of free usage per calendar year.

Many of the judicial districts which have implemented CM/ECF require or strongly encourage use
of the system to electronically file to the court docket. Therefore, most attormeys that practice in
federal courts which have implemented CM/ECF file electronically, regardless of their location, size
of firm, or level of federal practice.

5.2.2 Fee Impact on Attorneys

The telephone survey asked participants several questions regarding how the current fee structure
impacts their use of the CM/ECF system, as well as how other fee structures might impact their
usage or satisfaction with the system. In addition, during the focus group meetings, the question
of whether the current fees deterred individuals or organizations from using the system was
specifically asked of the participants. Approximately 88% of attorneys answered that the current
public access fees do not influence their use of CM/ECF.
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A prime example of the responses received from the study groups were the answers to the following
question from the telephone survey:

+ #11. If you download CM/ECF documents to your computer, why do you do so?
a. To avoid fees
b. To maintain your own record
c. Other, specify

Overwhelmingly, the answer to question #11 was “To maintain your own record.” Exhibit 5.1
identifies the breakdown of responses. It should be noted that for the majority of respondents, when
referring to “downloading” documents, they are actually printing the documents for hard copies,

rather than saving it to their computer.
t The reasons behind this issue are
' discussed 1n greater detail in Section 3.

!AM‘ o

Why Dovmload to Computer?

The results of question #11 did not
vary between micropolitan and
metropolitan attorneys. However,
when asked if they capture the
incurred CM/ECF fees to bill their
chents, 77% of micropolitan attorneys
88% answered that they do not bill their
clients for CM/ECF charges (see
Survey Question #15), while a smaller
percentage of metropolitan attorneys,

B e_l—To‘A-\;)lidiE;esi -
mb Mamtamm Own Record

iEc Other

Exhibit 5.1: Survey Question #11
approximately 53% of the offices, do not bill their clients.

The focus groups included attorneys located in remote locations relative to the federal courthouse
and they were specifically asked if the fees are an impediment to their use of CM/ECF. Almost
unanimously, they answered that the benefits provided by the system far outweigh the minimal fees
they incur. The remotely located members of the focus groups and the micropolitan attorneys
surveyed by phone stated that CM/ECF has increased their ability to provide services to local clients
and has put them on equal footing with attorneys located near the courthouse. The information
accessibility, and travel, postage, and time savings for the remote attorneys far exceed the fees that
are incurred while using CM/ECF. Further discussion of the impact on attorney practice is
contained in Section 4.

5.2.2.1 CM/ECF as the Primary Case File

The majority of CM/ECF users do not use CM/ECEF as their primary or official case file; however,
the fees appear to have almost no influence on this issue. During the telephone survey, PEC asked
several questions regarding system usage and what users do with documents after accessing their
free copy. The following questions were asked of survey participants:
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»  Question #10 - We are interested in learning if the system is used to access documents
more than once, or if users are using their “one free look™ and saving documents to their
internal computer system for future access. When you use the system, do you:

a.

Access the document for your one free look and save it to your system for
future use?

Go back to the CM/ECF system to look at documents when they are needed
again?

A combination of the above? Specity when you save vs. re-retrieve.

Exhibit 5.2 shows that all attorney groups are inclined to use their initial access without charge to
save or print the document.” A minority of attorneys, however, indicated that they also go back to
the CM/ECF system for subsequent retrieval. Most of the attorneys who subsequently retrieve
documents gave the reason that they believed the document was not important and they could save
space by not “saving”. This issue was also raised during the focus group meetings and many
attorneys indicated that they subsequently retrieved documents from CM/ECF when clients called
and requested information. The convenience of having the document immediately available is
highly valued because it provides better client service and saves time not having to search through
their files. Almost all attorneys in the focus groups printed the document to hard copy during their
initial access, rather than downloading 1t to their computer system.. The internal hard copy file still

60%

50% |

40%
30%

How System 1s Used

appears to be considered the users’
primary case file.

20% F-E

C10%
0%

a. Free Look and
Save

oo TP

- |a@Total
4., i-Metropolltan‘
M hit .
- 'OMeropotan| *  Question #14 - On average,
how often do you retrieve
‘ documents from your cases on
b Go Back to ¢ Both

CM/ECF the CM/ECF system after your

e e first free look?

Exhibit 5.2: Document Retrieval Preference

1 time or less

1 - 2 times

More than 2 times, but less than 5 times
5 times ot more

*Almost all attorneys when asked if they save the document, indicated that they print the
document rather than save it to their own computer system for future use. The reasoning behind
printing the document 1s discussed in paragraph 5.2.2.3.
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In response, 65% of the respondents answered 1 time or less and an additional 25% indicated that
they retrieved documents from CM/ECF only 1 or 2 times. Therefore, 90% of CM/ECF users
retrieve documents subsequently 2 times or less from EPA. The next question inquired if the fee
influenced this decision.

» Question #13 - Does the current fee structure discourage your use of CM/ECF as your
primary file system?
A.Yes
B. No

Exhibit 5.3 illustrates that 80% of CM/ECF users stated that the current fee structure does not
influence their decision whether or not to use the CM/ECF system as their primary file system. As
illustrated in Exhibit 5.1, 88% of the CM/ECF users printed or saved the document to maintain their
own record, rather than to avoid fees (8%).

5.2.2.2 Focus Group Responses

Focus group answers were entirely consistent with the survey results on this matter and the meeting
participants provided several explanations for their hesitancy to rely solely on CM/ECF as their
primary file system. These include:

= Custom/habit. The most common reason attorneys do not use CM/ECF as their primary
filing system is custom or habit. Almost all firms/attorneys are used to working with hard

Does the Fee Discourage Use of CM/ECF as Primary
File System?

@ Total '
' mMetropolitan’

OMicropolitan

a Yes b No
Exhibit 5.3: Fee Impact on File System

copy files and have proven filing systems. Some attorneys indicated that they look forward
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to having just electronic files; however, until a large portion of senior staff turns over, the
current processes are likely to stay in place.

+ General Practice. Since most attorneys have a portion of their practice outside of the federal
courts, the majority of which are not using electronic filing systems, they have to keep hard
copy files anyway. So, for consistency they keep all files under the same type of filing
system.

« Security Concerns. The primary issue with security is in regard to the stability of CM/ECF
and their own internal computer systems. If either of the systems were to crash, become
infected with a virus, etc., the hard copy file is still available for use. Another consideration
is the actual security of the on-line system and the possibility of someone gaining access to
information and tainting it in some manner. Malpractice insurance concerns are also an issue
because some insurers require attorneys to keep complete files in their office.

»  Court Rules. Some court documents still require original signatures or 1nitials, especially
in bankruptcy practice, and must be kept in hard copy. In addition, some documents are
required to be submitted in hard copy, such as evidentiary exhibits. Some bankruptcy
creditors do not have internet access and are not required to get access, and must have
documents delivered in hard copy. Lastly, most courts are not currently allowing electronic
devices n the courtroom during trial, so the attorneys must print hard copies anyway.

« Court Consistency. Not all federal jurisdictions have implemented CM/ECF. Attorneys
with multi-jurisdictional practices must conform to the rules in each jurisdiction and,
therefore, keep all files in hard copy for consistency purposes.

5.2.2.3  Fee Impact on “Paperless” Office

As illustrated above 1n paragraph 5.2.2.1, attorneys and law offices primarily print court documents
for hard copy use, rather than use electronic documents. The survey and focus group results cited
above in reference to the use of CM/ECF as a primary file system, also apply to why a “paperless”
office has not been realized, except in very few cases. Habit, practice peculiarities, security
concerns, and court rules all influence why attorneys print court documents. The EPA fee, however,
does not have a significant influence over whether or not users print documents. Although some
CM/ECF users may consider the fee and dislike the fee, their decision to download or pnnt a
document is independent of the fee because they view the cost as relatively insignificant.

Attorneys and staff personnel in the focus groups provided several additional comments on the
reasons for printing documents rather than using the electronic files.

» Hard copies are easier to use, especially when companng large documents. Users can
put notes and tabs on hard copy documents and easily line up documents side-by-side for
comparison.
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»  Support personnel receive the electronic copy and print 1t out for several attorneys within
the office.

» Some attorneys noted that they can check their mail much more guickly in hard copy than
trying to click through e-mails to see the documents.

Although there are significant roadblocks to realizing a paperless office, the CM/ECF system has
had a positive influence on how some attorneys view other processes around their offices. A
comment was made by a focus group member that they have become more selective on what they
print and are conscious of other ways to reduce paper around the office environment.

52.2.4 Fee Level

EPA fees are considered de minimus. The focus groups provided insight into why some attorneys
were not capturing EPA expenses to bill to their clients. The principal reaction was that the costs
were S0 minor, it would take more time and expense to develop a bill for each client for the EPA
charges than they would be recouped. As one focus group member commented, “The cost of billing
clients would be more than the bills themselves.” Focus group participants estimated that average
total quarterly fees incurred range between $15 and $150, with one attorney noting that they have
incurred $350 1n fees in one month. Considering that the average attorney rates are between $100 -
$300 per-hour, the EPA user fees are relatively insignificant. In addition, clerical hourly costs
generally range between $25 - $60 per-hour, which in many instances would cause the cost of bill
preparation to be higher than the amount billed.

Larger firms are more likely to capture EPA fees because they have pre-existing internal
infrastructure (e.g. dedicated accounting department) to more effectively identify chient charges. In
addition, the total incurred fees per billing period 1n larger firms are greater due to the volume of
people using the system and the number of cases handled.

5.2.2.5 Fee Structure

The current fee structure is considered fair, affordable and provides a high level of satisfaction.
Attorneys were asked during the telephone survey (Question #23} about the current fee structure and
two possible alternatives: a per-document plan and flat fee per-user plan. The per-document plan
would consist of a specified charge per document, similar to or less than the current $2.10 ceiling,
regardiess of the page count. The flat fee per-user plan would establish a document or page threshold
for a period of time, a month, quarter or year, and the user would pay a set fee, somewhat like current
cell phone plans.
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Exhibit 5.6: Fee Structure Satisfaction

. TEsSponses.

1‘

. The responses clearly identified

the current fee system as the
most desirable. Exhibits 5.4, 5.5,
and 5.6 show the responses
regarding attorney opinions on
the farrness, affordability, and
perceived satisfaction. Over 80%
of the survey participants agree
that the current fee structure is
fair and affordable. In regard to
plan satisfaction, approximately
50% agree that the current plan
increases their satisfaction with
CM/ECF, but only 15%
disagreed. In contrast, the per-
document and flat fee plans had
significantly higher ratios of
negative responses. It should be
noted, however, that the two
alternative fee plans received a
higher percentage of “neutral”
This could be
because the participants do not
have the experience working
with those plans, as they do with
the per-page plan

The results were relatively
consistent between the
metropolitan and micropolitan
survey groups. The micropolitan
group found the current fee
structure to be slightly more
desirable than the metropolitan
participants. Although most
micropolitan attorneys do not
bill for CM/ECF charges, they
are conscious of the fees they
incur. Therefore, the per-page
plan allows them to pay for only
what they need. The
metropolitan, while preferring
the current plan, also liked the
concept of the flat feec because it
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would allow for greater use, but would make it even more complicated to attribute specific chent
charges for billing purposes.

5.3  Minority Opinion on the Electronic Public Access Fees

As described above, the majority of CM/ECF attorney users believe the current fee level and
structure is fair and reasonable, and does not impede their adoption or use of the system. However,
some responses from the survey and participants in the focus groups expressed concerns, dislikes,
and issues with the PACER fees. Although the total number of negative responses was small, they
were fairly consistent within each of the focus groups and the telephone survey. In most instances,
the participant making the negative comment also stated that the value provided by the system
outweighs the costs or negative aspects.

Below are the issues which were identified during the data collection phase of the study.

5" A complaint raised by a few of the participants regarding the PACER fees was in regard
to charges parties incur to view documents in their own case. Some questioned why they
had to pay for something they could go to the courthouse to look at for free.

& Some attorneys do not like the psychological aspect of seeing the fee each time a
document 18 accessed. They stated that they understood that their overall costs have
declined, but it is an issue of finding the transaction receipt “annoying” and “irksome,”
rather than a deterrent to system use. One suggested alternative fee structure 1s to include
PACER fees as an up front cost, which would remove the psychological affect of the per-
page fee and it would be easier to attribute costs to specific clients.

=" A few attorneys did state that the fees mhibit their use of CM/ECF. They indicated that
their looking at documents was slightly curtailed and in one case a firm had instructed
its attorneys not to go back and look unless it was absolutely necessary. The attorneys
who made these comments did not come from one specific group (micropolitan vs.
metropolitan) or a particular practice area.

U= The final comment regarding the fees is a technical issue. There were several comments
from survey and focus group participants that they would like the ability to only view a
portion of a document, thereby saving money in fees. Attorneys commented that there
are some documents that contain a significant number of pages that are not relevant to
their client, yet they have to pay to downlead all of the pages. The current fee cap of
$2.10 per-document helps to reduce the total fees incurred; however, attorneys, especially
from the micropolitan group, would just like to pay for the pages relevant to their client

As a confirmation that the fees do not play a significant role in deterring acceptance of the electronic
public access is a quote from a participant of one of the focus groups:
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“Idon’t like the fee, but I'd pay double to use the system.”

5.4  User Demographic Impact on CM/ECF Adoption

This section investigates whether demographic issues, such as location, size of firm or area of
practice, influence individual attorneys” adoption and use of CM/ECF.

5.4.1 Current Environment

As described in Section 2.2.3, the vast majority (98%) of CM/ECF users are located within
metropolitan areas, based upon Census Bureau definitions. Although there are practices with a wide
range of sizes within both survey groups, data from respondents in both groups show that the size
of the firm is highly dependent on location and population centers. The majority of large firms are
located in metropolitan areas, whereas firms in the micropolitan group tend to be smaller. This
difference in size between the user groups is highlighted in the average number of attorneys (partners
and associates) in the firms surveyed. Survey data shows that the average number of attorneys for
firms in the metropolitan group is 78 attorneys per firm, while the average number of attorneys for
firms 1n the micropolitan group is slightly less than 3 attorneys per firm.

Attorney location has a minor impact on the proportion of federal work attorneys practice (see
Exhibit 5.7). Forty-five (45%) percent of metropolitan firms responding to the survey said that over
half of their practice is performed in the federal courts; whereas, only thirty (30%) percent of the
micropolitan firms have more than 50% of their practice in the federal arena.

Lastly, the areas of practice vary considerably within both survey groups, but also between the
metropolitan and micropolitan survey participants. The most common area of practice for both
survey pools is bankruptcy; however, for the micropolitan attorneys bankruptcy is the primary
practice area for 58% of the respondents compared to 27% of the metropolitan group. The next most
common practice areas identified by the metropolitan attorneys were Contract, Labor/Employment,
and Personal Injury, each with 14%. The micropolitan respondents identified Civil Rights (including
Habeas cases) as the second most common primary practice area {13%), with no other practice area
making up more than 4%.

5.4.2 Impact of Firm Size on Individual Usage of CM/ECF

Firm size has a significant impact on who within the firm actually uses CM/ECF. Exhibits 5.8
and 5.9 show that attorneys in the micropolitan group (i.e. smaller firms on average) are much more
likely to use CM/ECF themselves. Attorneys with smaller firms and especially sole practitioners, are
more likely to perform required clerical functions on a day-to-day basis around the office due to the
reduced availability of support resources. A natural progression with the umplementation of
CM/ECEF is for the sole proprietor or small firm attorney to take on the responsibility of using
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CM/ECF. Metropolitan attorneys are more inclined to have support personnel, secretaries and/or
paralegals, file and retrieve documents using CM/ECF.

Data gathered from the focus group
S s s - meetings 1ndicates that sole
|
|

Primary CM/ECF Users - Metropolitan practitioners are a group that
experienced a significant benefitin time

. savings since the implementation of
« CM/ECF. EPA has reduced the

Qa Each AttoArn"fayW]:

Ab Paralegal Il copying, mailing, and delivery time

Oc Secretary required for document submission, as

Od CM/ECF Expert f well as travel time required to pick up

21% me DontKnow | documents from the courthouse. Sole

practitioners do much of this work

themselves and CM/ECF has provided

— - additional time to do more substantive
work {see Section 3).

36%

Exhibit 5.8: Metropolitan Users

| Primary CM/ECF Users - Micropolitan | Results indicate that attorneys in large
firms, particularly senior attorneys, are
less likely to actively participate in the
use of CM/ECF. There are two primary
reasons why these attorneys take a less

active role in the adoption of the system:
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o li readily available; and
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Exhibit 5.9: Micropolitan Users technically proﬁcient and can re]y
on more junior attorneys in the firm
to ensure proper filing and document
review.

18%

5.5  Impact of Initial Start-up Costs on Adoption of CM/ECF

Costs to implement CM/ECF in the office environment generally do not hinder adoption of the
system. Responses during the focus group meetings to questions regarding the initial costs to get
started with CM/ECF vaned considerably. The primary costs to equip an office for effective use of
CM/ECF generally include a relatively recent generation of computer, Adobe Acrobat software,
scanning equipment, a high speed internet connection, and system training. How individual offices
meet these requirements ranged from the purchase/upgrade of'their current equipment costing several
thousand dollars to using current equipment in an innovative manner and thereby not spending a
significant amount of money to implement the system. For instance, one sole practitioner was able
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to use his fax machine to fax documents to his computer to create scanned versions of court
documents rather than purchasing a separate scanner.

Larger firms tended to have less of a problem with costs associated with CM/ECF implementation
because they were already equipped with sufficient resources to handle the new requirements. Sole
practitioners and small offices, on the other hand, have incurred relatively greater expenses up front
to upgrade their offices. However, virtually all of the attorneys present at the focus groups believed
that the return on investment from the system will be positive 1n a relatively short period of time
because of the savings being realized in other areas of their practice. See Section 4, Cost-Benefit
Analysis for further discussion of this topic.

One practice area that may be disadvantaged partly by the implementation costs of CM/ECF is the
casual bankruptcy practitioner. It was mentioned in two separate focus group meetings that there
is a considerable chance that the implementation of CM/ECF would cause the elimination of the
casual (1.e. a few cases a year) bankruptcy attorney. The focus group attorneys cited the initial
implementation costs as a significant reason, as well as the on-going requirements of electronic
filing, because they would not have the volume of cases to receive a positive return on investment.
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Section 6 — Revenue Projections
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FY2Z2000 FYZ2001 FY2002 FYZ2003

2002** 11 bankruptcy 11 (estimated)
6 district

2003 39 bankruptcy 49
10 district

2004 (estimated) 60 bankruptcy 87
27 district

* CM/ECF bankruptey courts did not bill for EPA transactions until 7/1/2001
¥+ CM/ECF district courts did not bill for EPA transactions until 7/1/2002.

Exhibit 6.1: Increase in CM/ECF Courts Generating EPA Fees

The increased number of CM/ECF courts has resulted in a corresponding increase in EPA revenue,
as demonstrated by the graphic depicting the growth of overall revenues and the increasing

proportion due to CM/ECF courts.

Exhibit 6.2: Recent Trend of Base and CM/ECF-Related EPA Billings
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The CM/ECF-related growth in EPA revenue has been driven primarily by bankruptcy courts. In the
first ten months of FY2003, for example, district courts accounted for approximately six percent of
CM/ECF-related EPA revenue. While this disparity is due in part to the faster implementation of
CM/ECF 1n the bankruptey courts, fee revenue historically has come disproportionately from the
bankruptcy courts.

6.2 Statistical Models of CM/ECF-Related Revenue Growth

The model for CM/ECF-related revenue associates the level of EPA fees (excluding dial-up access)
in CM/ECF courts to the factors that drive that growth. Separate models for bankruptcy and district
courts are required because of the difference in underlying business practices and the different
implementation patterns. These distinct patterns are evident in Exhibit 6.1, which shows far more
bankruptcy courts receiving CM/ECF during the initial years of the project. Bankruptcy courts also
began charging fees earlier, yieldingmore historic billing information. As a result, bankruptcy courts
offer many more data points from which to develop a revenue model. Moreover, as noted above,
bankruptcy courts account for a much greater proportion of CM/ECF-related revenue than district
courts. For all of these reasons, a specialized model tailored to the particular usage patterns of each
case type provides greater capacity to predict future CM/ECF-related revenue than a general model
combining all case types.

The statistical models developed in this section are based on regression analysis, which calculates
coefficients (multipliers) for explanatory factors—called independent vanables By multiplying the
coefticients times the values of the independent variables and adding a constant, an estimate is
calculated for the value of the result in question—called the dependent variable. A regression model
is presented in the following format:

Y=A+BX, +BX,+...+BX, +error

In the preceding formula, “Y™ is the dependent variable, “A” is the constant, “X, X,, ... X " are the
independent (explanatory) variables, and “B,, B,, . . . B,"” are the coefficients multiplied times the
corresponding independent variables. “Error” is not a calculated component of the formula, but
represents the difference between the estimated and actual value of the result (dependent vanable)
for each occurrence of the data.

The regression algorithm computes coefficients that minimize the error of the estimates, as measured
by the “least squares” of the differences between actual and estimated value. The success of the
model-its “goodness of fit"—is measured by the correlation coefficient, symbolized by R%. This
measurement is the variation in the dependent variable successfully estimated by the model as a the
proportion of the total variation, so the closer R’ is to 1, the better the model.

6.2.1 Statistical Model for Bankruptcy Courts

The most successful model for explaining the revenue growth resulting from bankruptcy courts’
adoption of CM/ECF uses caseload and experience with CM/ECF as the explanatory factors that are
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most closely associated with the tevel of revenue. Caseload was modeled both as a combined
variable (filings) and as separate measures for business and non-business filings. A model using
separate measures performed much better. The formula for this model is presented below:

revenue =-73170 + 64812 * experience + 1494 * business filings — 24 * non-business filings

In the preceding formula, revenue is defined as the annual revenue (excluding dial-up) for a court
adopting CM/ECF, experience is defined as the quarters since billing began for CM/ECF transactions
in the court, and business filings and non-business filings are the annual reported filings on the “F-2
Table” in the Annual Report of the Director on the Judicial Business of the U.S. Courts.

The correlation coefficient, or R?, for the model described above has a very high value: .71. This
result indicates significant predictive power by the model, considering that nearly three-quarters of
the variation in court-by-court revenue over time is explained by experience and caseload. The
positive association between revenue, experience, and business filings follow intuitive reasoning.
It is to be expected that revenue should increase as the EPA user community gains more experience
with the information that is available through CM/ECF and greater facility in using the system over
time. High volumes of business filings indicate that caseload is composed of highly complex cases
with many parties, which should correlate with greater access of EPA information.

The negative association between non-business filings and revenue is counterintuitive, however, it
is important to realize that factors do not operate “in a vacuum.” A possible explanation for the
opposite effects of business and non-business filings is that revenue growth 1s faster than average
for courts with a higher proportion of business filings (examples of such courts are Delaware and
the Southern District of New York) and correspondingly slower than average for courts where non-
business filings predominate. The quantity of parties and complexity that characterize business
filings would explain why this type of caseload accelerates CM/ECF-related revenue, while
consumer-intensive caseload retards it. The actual reasons underlying the relationships between the
variables cannot be discovered by the regression methodology. Experimentation at a court-by-court
level, using control observances, is required to determine cause and effect.

Regardless of the explanation for the discrepancy between business and non-business filings, the
impact of experience is the crucial result. Whatever the level of revenue predicted by the particular
caseload characteristics of an individual court, the positive effect of experience predicts that revenue
will continue to rise over time. Conservatism dictates that this predicted effect not be extended
perpetually. Because charging for EPA transactions through CM/ECF 1s a relatively recent
occurrence, the period of time that supports same-quarter (annual) comparisons varies from six
months to one year and a half, depending on the court. Projecting the impact of the experience factor
into the future based on such abbreviated usage history is problematic. The resulting risk of under-
and over-estimation necessitates that the revenue model use different thresholds for the maximum
experience period that courts will realize fee increases. The results of these different thresholds are
mcorporated into the estimates presented in Paragraph 6.3 In no case should projected increases
extend further into the future than the duration of the historical trends on which the increases are
based, which indicates that the effects of increased CM/ECF expenence should be fully realized in
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all courts by FY 2006. Accordingly, the revenue projections contained in Paragraph 6 3 extend only
through FY 2006 because subsequent revenue increases will be attributable only to caseload changes.

6.2.2 Statistical Model for District Courts

The most successful model for explaining EPA revenue in the district courts uses caseload as the
explanatory factor most closely associated with the level of revenue. Caseload was modeled using
filings, terminations, and pending cases as the candidate measures for caseload. Terminations
performed slightly better than tilings and much better than pending cases. Only civil case statistics
were used because much of the data came from courts that operated only the civil component of
CM/ECEF during the period of analysis. The formula for this model is presented below:

revenue = 23785 + 13 * civil terminations

In the preceding formula, revenue is defined as the annual revenue (excluding dial-up) for a court
adopting CM/ECF and terminations are the annual reported filings on the “C Table” in the Annual
Report of the Director on the Judicial Business of the U.S. Courts.

The correlation coefficient, or &2, for the model described above has a significant value: .56. This
result indicates that the model accounts for slightly more than half of the variation in district court
revenue. The short period since the beginning of billing eliminates experience as a factor to be
included 1n the district model. There may be such an effect, as is evident in the bankruptcy courts,
but a longer period of time will be required before it appears. In lieu of a statistically generated
projection, the best estimate of EPA program managers for the revenue increases due to district court
cases—approximately 81 million per year-will be used to represent the estimated growth of revenue
attributable to the district courts.

6.3 Future Projection of EPA Revenue

The bankruptcy-related revenue supplies the principal dynamic in the projected growth of EPA
revenue. The reasons for this are twofold: the revenue from bankruptcy cases has historically
accounted for most of the EPA revenue; and the bankruptcy model developed above includes an
experience-based multiplier that increases projected revenue as the bankruptcy court user community
gains more experience with CM/ECF. There has not been a statistically significant basis for
demonstrating the impact of experience in the district court user cormmunity, although such a factor
may appear in the future.

The projection of revenue is based on two components: the bankruptcy case projection and the base
EP A revenue that comprises current district, appellate, and case-party index transactions. The district
portion of the EPA revenue is projected to increase by $1 million per year based on program
manager estimates rather than using the model based on terminations (described above), which
projects flat revenues. The bankruptcy-related revenue projections are based on the expenience-based
and caseload-based model, and therefore reflect significant increases over the three years that are
estimated. The revenue projections are provided in the following table:
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Range of Estimates | FY 2004 FY 2005 FY 2006

'Expected revenue $35.0 million $43.7 mullion $47.7 million
Lower bound $29.1 million $34.2 million $35.8 mullion
YUpper bound $38.6 million $48.2 mullion $59.0 mullion

"Based on 4 quarters’ growth 1n revenue due to CM/ECF experience
’Based on 2 quarters’ growth n revenue due to CM/ECF experience
*Based on 6 quarters’ growth 1 revenue due to CM/ECF expenence

Exhibit 6-3: Projection of EPA Revenue for FY 2004 through FY 2006

The impact of the experience multiplier is substantial, accounting for a nearly 50 percent increase
in revenue over the current level in three years. While dramatic, the magnitude of these increases is
plausible given that the previous two years have seen approximately 50 percent increases per year.
Given the trend of steadily increasing revenues, the lower bound representing an approximately 10
percent decrease in next year’s revenue may seem unrealistic. Given the important role that “mega-
cases,” such as the WorldCom, Enron, and airline bankruptcies, played in generating large revenue
increases during the period of the historical trend analysis, a revenue decrease coinciding with the
conclusion of several mega-cases is plausible, although not expected.

A number of assumptions are factored into the projections provided above, of which three are crucial
for determining their reliability. The major assumption is that the experience of the courts that have
been implemented in the last year and those implemented in the future will be comparable to those
implemented within the first 2 years of the project, which served as the basis for the model. This
assumption, which is the basis for experienced-based revenue growth, is essential for the revenue
levels projected in Exhibit 6-3 to be realized. While significant, this assumption is reasonable based
on the common practices—founded in law, rules of procedures, and professional standards—across
jurisdictions. The second major assumption is the stability of caseload. As described above, the
bankruptcy model 15 sensitive to significant changes in caseload. The final major assumption 1s that
the revenue increase due to experience will subside within four quarters after implementation. Ifthe
experience impact 1s sustained, then actual results may exceed the expectation. Another possible
effect with the ability to increase the actual result beyond the projection 1s the positive impact of
experience, should it matenalize in the district courts. The projections above reflect only nominal
increases in the revenue from the district courts. The combined effect of these assumptions is to
estimate conservatively wherever possible.

PEC Solutions, Inc 40 October 27, 2003



Electronic Public Access Follow-up Fee Study Final

Section 7 - Summary of Findings

The objective of the Electronic Public Access Follow-up Fee Study was to answer three primary
questions regarding attorney use of the system.

1. Does the current fee structure deter CM/ECF users from adopting and using the system?

No, the current fee structure does not deter adoption of CM/ECF. The current fee structure consists
of a $.07 per-page fee with a cap of $2.10 per-document, Although some attorneys do not like the
fees, they are considered de minimus. It was estimated by the focus group members that average
quarterly costs for CM/ECF use per attorney range between $15 and $150. One participant estimated
ahigh of $350 for one month; however, considering that attorney hourly rates are between $100 and
$300 and the support staff costs are between $25 and $60, the CM/ECF costs are minor. In fact, it
was 1dentified that a large portion of the attorney users do not bill their clients for the incurred EPA
fees because the cost of producing a bill would be higher than the amount of the bil].

The current fee structure was compared to two other alternatives and found to be considered the
most fair, affordable, and it provides the greatest level of satisfaction. The two alternatives
presented to the telephone survey participants were a Per-Document plan and a Flat Fee for a
period time. The survey participants were asked several questions regarding the three plans and
in all instances the current fee structure was preferred.

2. Does the current fee structure inhibit attorney users from using the system as their
primary case file system?

Consistent with the first question, CM/ECF users are not influenced by the fees when deciding how
to use the systemn. Most users do not use CM/ECF as their pnmary file system; however, the reasons
behind their decision have to do with habit, rather than cost. Almost every attorney surveyed or
asked during the focus groups indicated that they print a hard-copy of the document during their first
free look and keep hard-copy files. The most common explanation is that they are used to working
with hard-copy documents and they are easier to use for comparison and note taking. In addition,
users noted that court rules do not allow them to go completely paperless, even if they wanted to.
Some bankruptcy documents still require an ori ginal signature or initials, many exhibits have to be
filed in hard copy, some malpractice insurance requires 1t, and there is no consistency between
federal junisdictions or federal and state courts regarding electronuc filing. As a result, most offices
have to have hard copy files.

3. Does CM/ECF provide value to the attorney users?

Yes. The impacts that CM/ECF has had on attorney practice were discussed during the focus group
meetings and the majority of users have found the system to be beneficial in many different ways.
Eighty-three percent (83%) of the survey participants stated that the system will provide a long term
reduction in labor. In addition, cost reductions for copying, travel, postage and courier expenses
have been experienced, as well as time/labor savings for copying of pleadings for submuission,
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document preparation, and internal file retrieval. The efficiencies cited have provided more time for
attorneys to concentrate on their client services and the quality of their work product. Other benefits
of the system include the instant access to information and the abilrty to access the cases remotely.

CMJECF users noted disadvantages to the system as well. The volume of e-mails that come over
the system are overwhelming some offices, especially in the bankruptcy practice. Attorneys are
having to hire more skilled staffto work with the system, but they are able to reduce the total number
of staff required, so it balances out. The scanning that is required and the formatting of documents
for submission have increased staff support time in many instances. Attorneys also have problems
identifying documents when they come through the e-mail system because the document categories
are too broad or there is no standard naming convention. Lastly, although the 24 x 7 anywhere

access to information is an advantage, it is also a disadvantage because it can become intrusive on
an attorneys’ off hours.

The following is a partial list of positive and negative quotes from the focus groups:

Positive Quotes Negative Quotes

“The system has allowed me to be more The fee transaction receipt is “annoying” and

billable, ” “irksome. "

"It liberates my support staff of menial and “I now have support personnel rotate

time consuming tasks.” checking the e-mails that are coming in all
day.”

“I don’t like the fee, but I'd pay double to use “Should be able to get documents on-line that

the system.” we can view at the courthouse (criminal
docs).”

“Copying costs alone are down 60%, " “Each court is different on how they want
filing, especially exhibits - they need
continuity.”

24 x 7 access provides flexibility to attend “Nights and weekends are no longer off

Jamily functions and file something later. ” limits.”

“The system 1s a boon for me - it allows me to | “The casual bankruptcy attorney is likely to

be more efficient and independent disappear.”

“The cost of billing clients would be more “I'm relying on technology that I don’t Sully

than the bills themselves. " understand. ”

Exhibit 7.1: Focus Group Quotes
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 11(¢)(1); Questioning
Defendant Regarding Plea Agreement Offers

DATE: September 30, 2004

Attached is a letter from Judge David Dowd, a former member of the
Committee Judge Dowd recommends that the Committee propose an amendment
to Rule 11 concerning the problem of defendants arguing n habeas proceedings
that they were never apprised of the fact that the government made a plea offer to
the defense counsel His letter is accompanied by a November 2003 opinion,
which addresses that issue

The Committee considered similar proposals at its Fall 2003 and Spring
2004 meetings Both proposals were rejected. The proposal considered at the
May 2004 meeting would have required the judge to inquire whether a government
plea offer had been disclosed to the defendant This proposal has apparently been
modified to grant the trial court the discretion to question the defendant about
whether an offer was disclosed

This item is on the agenda for the October 2004 meeting,
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2 Southy Main Street
Abron, O 44308
Basin B. Boawd, Fr. November 20, 2003 (230) 3755334
iﬁ,ﬂz 3 Faxz (330) 3755628
Honorable Edward E. Carnes
United States Court of Appeals
500-D Frank M. Johnson, Jr. Federal
Courthouse Annex ,
One Church Street

Montgomery, AL 36104

InRe: Criminal Rule 11 (c)(1) and the provision that “The court must not participate in
these discussions” as referring to Guilty Plea Agreements.

Dear Judge Carnes,

I am sending this letter to you in your ca.pacilj( as the Chairperson of the Criminal Rules
Advisory Committee. Iam also sending a copy to John Rabiej who is assigned by the
Administrative Office of the Courts to assist the various advisory committees on rules.

There has been a growing trend in the Sixth Circuit to require evidentiary hearings in
cases arising under 28 U.S.C. § 2255 when the defendant contends that he was denied the
effective assistance of counsel on the basis that the offer of the government to engage in a
negotiated guilty plea discussions was rebuffed or not communicated to the defendant by his
counsel.

The purpose of my letter is to suggest that the Committee should consider a proposed
amendment to Criminal Rule 11 (c)(1) by adding after the sentence declaring that “the court must
not participate in these discussions,” the following language by eliminating the period after the
word discussions and replacing the period with a comma and then adding the following
language: “but may question whether the defendant has been fully advised as to any government
proposed guilty plea agreement.”

Now permit to discuss the Sixth Circuit jurisprudence that has developed over the past
several years.

L. The unpublished opinion in the case of Dabelko v. United States, No. 98-3247, 2000 :
WL 571957 (6th Cir. May 3, 2000). A copy of the opinion is attached. In Dabelko, the Sixth
Circuit reversed our district court in a Section 2255 case because the district court did not hold an
evidentiary hearing after the petitioner alleged that he had been denied the effective assistance of
counsel when his counsel allegedly failed to communicate a proposal of the government for a
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guilty plea. On remand, the case was assigned to me, and I conducted a lengthy evidentiary
hearing and then wrote a decision which is published. See United States v. Dabelko, 154
F.Supp.2d 1156 (N.D. Ohio 2000).

2. The next case of importance is Griffin v. United States, 330 F.3d 733 (6th Cir. 2003).
In Griffin { was the trial judge and I denied the request for an evidentiary hearing in the
subsequently filed pro se Section 2255 action because of the defendant’s repeated protestations
of innocence, first to the Probation Department at the fime the Presentence Report was prepared
and again at sentencing. The Sixth Circuit reversed and remanded for an evidentiary hearing. At
that point, I recused because of my prior fact determinations that I had spread on the record. The
judge to whom the case was then transferred appointed counsel for the petitioner, and the
petitioner was returned to the district for the required evidentiary hearing. At the hearing, the
petitioner invoked the Fifth Amendment. He was then denied relief again. A copy of the Griffin
opinion is also attached.

As a consequence of the Sixth Circuit rulings in Dabelko and Griffin, many judges of this
district are now inquiring on the record as to whether guilty plea negotiations have been
conducted or whether the government has tendered a written guilty plea agreement to the
defendant when it becomes apparent that the defendant has elected to go to trial. In my court, I
require the proposed guilty plea agreement to be placed under seal after it has been initialed by
counsel for both parties, and I inquire of the defendant if he or she has been provided a copy or
had the opportunity to discuss the proposed plea agreement with his or her counsel, does he or
she understand the agreement, and has he or she made the decision to go to trial.

Against that background of caution in light of Dabelko and Griffin, a third decision of the
Sixth Circuit was published on November 3, 2003 in Smith v. United States, __F.3d __, No. 01-
5215, 2003 WL 22469973 (6th Cir. Nov. 3, 2003) and a copy is enclosed. On November 17,
2003, I circulated a memorandum to my fellow judges, a copy of which is enclosed.

As a consequence of the decision in Smith, it now seems clear to me, to avoid the
prospect of evidentiary hearings in Section 2255 cases where the subsequent claim is that the
petitioner’s trial counsel failed to properly explain the potential sentencing consequence, is to
inquire further about the government’s view as to what the worst case sentencing scenario for the
defendant will be if he or she is convicted as charged. This must be done in the presence of the
defendant to be effective. Then, if the defendant does enter a plea of guilty after such a
discussion, then the argument on direct appeal or in a subsequent 2255 action will be that the
district court violated Criminal Rule 11 (c)(1) in its present form.

Against that belief, I now respectfully suggest that the proposed amendment would give
the district court judge some cover if the proposed questioning takes place and against the
background that the district court is not to participate in guilty plea discussions.
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I'suggest that the problems created by the Sixth Circuit Jurisprudence will become well
known in the prison libraries and will cause a substantial increase in Section 2255 cases
suggesting a denial of the effective assistance of counsel in those cases where the defendant-
petitioner stands trial and is convicted with a subsequent sentence that excéeds the sentence that
would have resulted had the government’s rejected plea agreement been accepted.

. The cost in resources when an evidentiary hearing is mandated is considerable. The
petitioner-defendant must be transported back to the district by the U.S. Marshal and then
additional marshal time is required to jail the petitioner and transport the petitioner back and
forth to court. Counsel must be appointed and time must be devoted by the district court to the
evidentiary hearing,

It may take a number of years before the predicted avalanche develops, but a stitch in
time seems justified. I suggest that my proposed amendment or some variation of the proposal
would be an improvement. Irecognize that the committee may disagree, but I appreciate any
consideration that the committee extends to my proposal.

Thank you.
Yours vgry truly,
L ,
David D. Dowd, Jr. -
U.S. District Judge
DDD:flm
Enclosures

cc: Mr. John K. Rabiej w/enclosures
All Judges and Magistrate Judges of the Northern District of Ohio w/o enclosures
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NOTICE: THIS IS AN UNPUBLISHED OPINION,

(The Court's decision is referenced in a "Table of
Decisions Without Reported Opinions” appearing in
the Federal Reporter. Use FI CTA6 Rule 28 and FI
CTAS6 IOP 206 for rules regarding the citation of
unpublished opmions.)

United States Court of Appeals, Sixth Circuit.
Richard DABELXO, Petitioner-Appellant,

V.
UNITED STATES OF AMERICA,
Respondent-Appellee.

No. 98-3247,

May 3, 2000.

On Appeal from the United States District Court for
the Northern District of Ohio.

Before WELLFORD, SILER, and GILMAN, Circuit
Judges.

WELLFORD, Circuit Judge.

**1 Petitioner, Richard DaBelko, moved, under 28
U.S.C. § 2255, to vacate or to correct a 1990 sentence
0f 292 months for violations of 21 U.S.C. §§ 846, 841,
and 843(b), affirmed by a panel of this court on
January 9, 1992, in Nos. 90-3926/3969/4126. DaBelko
received a much more severe sentence than did his
co-defendants, including his brother, in a substantial
cocaine conspiracy and distribution scheme. DaBelko
claims i the action in district court ineffective
assistance of counsel in that he alleged his attorney did
not teil him about the consequences of hig past felony
record and other sentencing factors when he decided to
£0 to trial rather than to plead gulty. The indictment
charged DaBelko (and his brother) with possession
with intent to distribute cocaine--1959 grams,

In the prior opinion on appeal, this court had this to
say about the sentencmg disparity between the
co-defendants:
The difference m the sentencing between Blum and
the co-defendant'’s results from the following
dissimilarity of criminal records and conduct: )

Blum's cooperation with the government; 2} the trial
court's awareness of additional quantities of cocame
that could not be used against Blum under U.S.5.G.
§ 1B1.8, but could be considered by the court as
relevant conduct under § 1B1.3 as it relates to these
appellants; 3) Blum was credited for accepting
responsibility while the appellants were not; 4)
Richard DaBelko had a prior drug trafficking
convicion, which pursuant to 21 US.C. § 851
enhances the penalty; and 5) Richard DaBelko's
sentence was increased because a firearm was found
with his scales and money as part of his drug
trafficking activity. Given these factors, the district
court did not err in refusing to depart downward for
the sole purpose of harmonizing sentences where the
defendants had dissimilar criminal records and
conduct.

We added, with respect to the quantity of cocaine

atiributed to DaBeiko:

.Theindictment charges defendants with a Comspiracy
beginning as_early as March 1989 through May of
1989. The defendants argue that the amount of

' cocaine involved from March to May 1989 was 6.5
kilograms, which would make their base offense
level 32, At trial, however, the conspiracy was
recognized as extending back at Ieast as far as early
1987, which expanded the amount of cocaine to 40
kilograms and raised the base offense level to 34,

However, here the tnal court was not clearly
erroneous in finding by the preponderance of the
evidence that the conspiracy mvolved the distribution
of 40 kilograms of cocaine. Blum testified about the
date of the beginmmng the conspiracy, who the
supplier was (Carol Eckman), how frequently trps
were made (every 6 to 8 weeks), the amount of
cocaine received per trip (3 to 5 kilograms) and the
length of the relationship (lasted until August 1988).
Blum aiso testified about the defendants' use of a
new supplier (Philip Christopher) starting in
September 1988, how ofien transactions occurred
with him (agam every 6 to 8 weeks) and the amournt
of cocaine (3 kilograms). Making conservative
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estimates from this information (3 kilograms every 8
weeks) 2 total of 27 kilograms (nine Irips at 3
kilograms) and 15 kilograms (5 trips at 3 kilograms)
creates a conspiracy mvolving at a mininmm of 42
kilograms. Given these figures, the trial court was
not clearly erroneous in basing its sentencing
calculations on 40 kilograms of cocaine.

**2 DaBelko also argued unsuccessfully on appeal
other elements of his guidelines levels—the finding that
he was a supervisor of his brother in the conspiracy and
the enhancement for his possession of a firearm during
lus drug trafficking, see United States v. Moreno, 899
F.2d 465, 430 (6th Cir.1990), as well as the filing
shortly before trial of a special information, under 21
U.5.C. § 851(a), relating to his prior convictions,

In this proceeding, DaBelko claims that his nearly
twenty-five year sentence was imposed, rather than a
much lesser plea bargain which may have been
effectuated, by reason of ineffective assistance of
counsel. DaBelko was represented at tria] by one
counsel, Milano, and by two others at sentencing, A
fourth has represented him in this proceeding, In
essence, this proceeding involves the following
contention set out in DaBelko's brief: . -

Prior to trial, Mr, Milano failed to provide Mr.
DaBelko with sufficient, accurate, relinble
information with which to make an informed choice
whether to plead guilty or stand trial. Moreover, Mr.
Milano did not fulfill his obligations, leaving Mr.,
DaBelko to make decisions on his own without
accurate information and advice of counsel.

DaBelko also asserts that it was error for the district
courtnot to have hield a hearing on his contentions, See
28 U.S.C. § 2255 (requiring, among other things, that
the district court "gr;gt aprompt hearing [to] determine
the issues and make findings of fact" unless "the
motion and the files and records of the case
conclusively show that the prisoner is entitled to no
relief"); Amiel v Umited States, 209 F.3d 195, 2000
WL 378880 (2d Cir. Apt.13, 2000).

To establish his neffective assistance of counsel
claim, petitoner must first "show that counsel's
Tepresentation fell below an objective standard of*
reasonableness." Strickiand v. Washington, 466 1.S.
668, 687-88, 104 S.Ct. 2052, 80 L.Ed.2d 674 {1984),
Next he must “establish that there is a reasonable
probabulity that, but for the incompetence of counsel,
he would have accepted the ... offer and pled guilty.”
Turner v, State, 858 F.2d 1201, 1206 (6th Cir.1988),
vacated on other grounds, 492 U.S. 901 (1989); see
Hill v Lockhart, 474 U S, 52, 57, 106 S.Ct. 366, 83
LEd2d 203 {1985). Plaintiff must show this by
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objective evidence. See Turner, 858 F.2d at 1206; Hill,
474U.8. at 59-60. Then, the government may show by
"clear and convincing evidence that the trial court
wouid not have approved the plea arrangement."
Turner, 858 F.2d at 1209 If petitioner were to establish
the bases for showing ineffective assistance of counsel,
the remedy for such violation would then have to be
considered, including whether a new trial should be
ordered. See id. at 1207-09. Under the unique facts of
that case if relief were to be ordered, a hearing might be
required "at which the fgovernment] is required to
show cause why its former offer ... should not be
reinstated," Jd. at 1209 {(Ryan, J., concurring),

**3 In light of the government's argument in the
instant appeal, contrary to the facts in Turner, it is not
a given that the United Stateg may actually have made
a specific offer which DaBelko was prepared to accept
regardless of his counsel's advice, or lack thereof. The
burden is upon DaBelko to show that the prosecution
made him a specific plea bargain that he was ready to
accept had he recerved effective assistance of counsel.

We recognize that in this type of controversy a
decision favorable to the defense may encourage
defendants to reject plea offers, and then in the event of
an unfavorable sentencing outcome with a greater
penalty than offered by the prosecution, seek to
overturn the sentence based upon alleged meffective
assistance of counsel, We must be cautious and careful
in such cases in imposing appropriate burdens not to
give defendants easy avenues to obtain a second bite at
the apple at the penalty stage once they have
acknowledged guilt or it has been determined by the
factfinders. Petitioner argues that he was
constitutionally entitled to reasonable and competent
advice of counsel (or advice from the prosecutor or the
court) about minimutm or maximum sentence exposure
in the event of 2 guilty plea and that his chosen counsel
failed to fulfill this obligation. See Unied States v.
Gordon, 156 F.3d 376 (2d Cir.1998); United States v.
Day, 969 F.2d 39 (3d Cir.1972); see also Paters v.
United States, 159 F.3d 1043 (7th Cir.1998). The
district court concluded, we believe properly, that
[plrior to trial a defendant is entitled to rely on his

- counsel to make an independent examination of the
facts, circumstances, pleadings and law involved and
then offer his informed opinion as to what plea
should be entered. [Boria v. Keane, 99 F.3d 492, 497
(2d Cir.1996), cery. demed, 521 U.8, 1 118,1178.Ct.
2508, 138 L.Ed.2d 1012 {1997)].

A complicating factor n this case was a dispute
concerning the quantity of cocaine for which petitioner
would be held responsible under the mdictment. The
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amount determined by the sentencing judge would have
a great bearing on the ultimate sentence imposed. The
question is whether DaBelko or his lawyer knew about
the drug quantity guidelines potential, or should have
known, at the critical time. The quantity determined by
the district court was affirmed, in any event, in our
previous opinion on the ments.

The district court found that "[tJhere is nothing in the
record showing that the government would have been
interested in plea bargaining with him." (emphasis
added.) Further, the district court found no pleabargain
was, in fact, offered to defendant. What does the
government say to this? Counsel for the government
"stated at sentencing that ‘there were very intense plea
negotiations." ' Moreover, the government's brief adds:
These negotiations focused on guideline ranges and
the many factors which might have had an fmpact on
those ranges, including: (1) amounts of cocaine
attributable to the defendant, (2) his role in the
offense, and (3) possession of weapons. The parties,
however, were never able to agree on these factors.
**4 More than this, the government goes on to argue
that DaBelko "was aware that guideline range
negotiations included at least 20 years." [FN1]

FNI. DaBelko adtmts, at least by inference,
that his counsel mentioned another person's
receiving a twenty-year sentence, but DaBelko
said he "couldn't believe ... that I was facmg
this kind of time,"

The governmeni's argument is thai to the extent it
offered DaBelko any plea bargam, it offered not to file
the § 851(a) special information in exchange for
DaBelko'§ guilty plea and to le DaBelko plead guilty
and face a sentencing range under the guidelines for
which the minimum was almost twenty years. DaBelko
on the other hand, argues that his attorney never told
him that once the govemment filed the special
information, no sentence under twenty years would be
possible if DaBelko was convicted. {Indeed, DaBelko
insists that even after he was convicted, his attorney
professed not to understand why DaBelko was subject
to a minimum sentence of twenty, rather than ten,
years ) We believe the district court, in light of this,
was incorrect in stating that the government was not
imterested in a plea bargam, and that no plea bargain
was even offered to DaBelko. The petitioner conceded
at sentencing that had he known the government was
PTOpOSIng a twenty-year minimum, he was unsure what
his response would have been--"maybe" he would have
made a different decision. His sentencing counsel
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responded that "we didn't anticipate that the Court
would use as a base level the 40 kilograms of cocaine.”

Did the district court err in not holding a hearing in

light of these circumstances? It cestainly would have
been preferable to have afforded petitioner a hearing,
But, even if we were to hold that it was €IT0r not to
have held a hearing, was such a faikure a reversible
error? DaBelko maintams that he was never served
with (and personally did not know about) the special
information seeking enhanced penalties as a repeat
offender. Presumably his counsel did have such
knowledge. The record does not reflect that the
government filed a response in district court to
petitioner's motion to vacate, set aside, or correct
sentence, and the district court made no reference to
any response in its mermorandum and order denying the
motion.

The 1ssue is a close one, but we have found error in the

distnet court's important findings that the government
was 1ot interested in a plea bargain, and that none was
made or offered. Petitioner has mdicated enough in his
motion that his counsel may not have made an adequate
examination of the facts and circumstances about guilt
and sentence enhancement, His counsel may not have
made an adequate, minimal exammation of the
applicable gudelines law so as to advise DaBelko
about his serious exposure in light of circumstances
involving a prior drug comviction, extent of the
consprracy and quantity of drugs, and possession of a
firearm in connection with drug activites,

DaBelko received a draconian sentence in this case,
approved by this court in the direct appeal. Without
deciding at this juncture the Strickland v. Washington,
466 11.8. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984),
issues, we believe in our oversight capacity it is
appropriate to order a hearing in the district court 1o
reconsider the issues raised and to determne whether
DaBelko has carried his burden to dernonstrate
ineffective assistance of counsel, as claimed.

**5 We therefore VACATE the decision of the district
court and REMAND for a hearing consistent with this
opinion,

211 F.3d 1268 (Table), 2000 WL 571957 (6th
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154 F.Supp.2d 1156
{Cite as: 154 F.Supp.2d 1156)

United States Dastrict Court,
N.D. Ohio,
Eastern Davision.

UNITED STATES of America,
Plaintiff-Respondent,

Y.
Richard DABELKO, Defendant-Petitioner.

No. 4:97CV1076.
No. 4:39CR171.

Dec. 18, 2000,

Defendant convicted of conspiracy to distribute and

possess with intent to distribute cocaine, possession of
cocaine with intent to distubute, and use of
communication facility to facibtate felony filed motion
to vacate. The United States District Court for the
Northern District of Ohuo, Whate, J., denied motion.
Defendant appealed. The Court of Appeals vacated and
remanded. The District Court, Dowd, 1., held that: (1)
counsel's representation with respect to comenunicating
accurately the text of guilty plea discussions with
government fell below objective standard of
reasonableness, but (2) defendant failed to estabhsh
that, had he been properly advised by trial counsel, he
would have accepted plea agreement.

Motion denied.

West Headnotes

(1] Criminal Law €2641.13(5)'
110k641.13(5) Most Cited Cases

Counsel's representation of defendant with Tespect to
communicating accurately the text of guilty plea
discussions with government fell below an objective
standard of reasonableness, required to support
ineffective assistance of counsel claim, when counse]
mformed defendant of possibility that prosecution
would eater into plea agreement, but misrepresented
discussions by substantially minimizing the substance
of the plea discussions and failed to advise defendant
accurately as to consequences of conviction in terms of
years of incarceration faced by defendant under impact
of Sentencing Guidelines. U.S.C.A Const Amend. 6;
US.S.G. § 1B1.1 et seq., 18 US.C.A.
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[2] Criminal Law €2641.13(5)
110k641.13(5) Most Cited Cases

Defendant failed to establish that he would have
accepted plea agresment had he been properly advised
by trial counsel of impact of Sentencing Guidelines on
Ius potential sentence if he proceeded to trial, and thus
failed to establish that counsel's ineffectiveness with
respect to advising defendant about plea discussions
warranted relief, when government had never offered
to permit defendant to plead gulty under agreement
providing for sentence of less than approximately 20
years of confinement and defendant had rejected what
he belicved was offer providing for 10 years'
imprisonment. U.S.C.A. Const.Amend. 6: U.S.5.G. §
1BL.I et seq., 18 U.S.C.A.

[3] Criminal Law €7641.13(5)
110k641.13(5) Most Cited Cases

Trial counsel's advice that government's case was weak
and defendant would be "crazy” to accept plea bargain
offer of 10 years' incarceration did not constitute
ineffective assistance of counsel, even though, in
hindsight, advice appeared to be misgmded. U.8.C.A,
Const. Amend, 6.

*1157 Ronald B. Bakeman, Office Of The U.Ss.
Attorney, Cleveland, OH, for Respondent.

Chiery! J. Sturm, Chadds Ford, PA, Petitioncr

MEMORANDUM OPINION
DOWD, District Judge.
L Intreduction.

Presently before the Court is the petition of Richard
Dabelko ("petitioner") for relief under the provisions
of 28 U.S.C. § 2255. Petitioner's basic claim is that he
was denied the effective assistance of his lawyer, Jerry
Milano, who represented him at trial in 1990 and failed
to communicate accurately the status of guilty plea
negotiations that preceded the trial, presided over by
Judge George Winte, as a result of which he was
convicted and sentenced to 292 months.  The
petitoner's conviction and sentence were affirmed by
the Sixth Circuit on January 9, 1992 in its Case Nos.
90-3926, 3969 and 4126.

The petitioner's action pursuant to 28 U.8.C. § 2255
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was filed m 1997 and dismissed by Judge George
White without requesting a respomse from the
government. The petitioner filed an appeal to the
denial, and the Sixth Circuit remanded the case to the
district court for an evidentiary hearing. As Judge
White had retired, the case was reassigned to this
branch of the Court. The Court conducted an
evidentiary hearing on August 22, 2000 in which the
petitioner, Ron Bakeman, the assigned AUSA for the
1990 trial, Attorney Phillip Korey and petitioner's
former secretary, Susan Jeffers, testified. Dabelko's
trial attomey did not testify as it was stipulated that he
has no memory of the proceedings, and the Court
understands that Mr. Jerry Milano suffers from
Alzheimers Disease, The Court ordered a transcript of
the evidentiary hearing and directed posthearing briefs
and reply bricfs which have been filed. The case is
now at 1ssue.

The Court conducted the evidentiary hearing mindfi}
of the Sixth Circuit's opmion in the § 2255 case in
which it stated in part as follows:

To establish his ineffective assistance of counsel
claim, petitioner must first "show that counsel's
representation fell below an objective standard of
reasonableness." Strickland v. Washington, *1158
466 U.S. 668, 687-88, 104 S.Ct. 2052, 80 L.Ed.2d
674 (1984). Next he must "establish that there is a
reasonable probability that, but for the incompetence
of counsel, he would have accepted the ... offer and
pled puilty.” Turner v. State, 858 F.2d 1201, 1206
(6th Cir.1988), vacated on other grounds, 492 .8,
902, 109 S.Ct. 3208, 106 L.Ed.2d 559 (1989); see
Hill v. Lockhart, 474 U.S. 52, 57, 106 S.Ct. 366, 88
L.Ed.2d 203 (1985). Plaintiff must show this by
objective evidence. See Turner, 858 F.2d at 1206;
Hill, 474 U.S. at 59-60, 106 S.CY. 366. Then, the
government may show by "clear and convincing
cvidence that the trial court would not have approved
the plea arrangement.” Turner, 858 F.2d at 1209, If
petitioner were to establish the bases for showing
ineffective assistance of counsel, the remedy for such
violation “would then have to be considered,
mcluding whether a new trial should be ordered. See
id at 1207-09. Under the unique facts of that case if
relief were to be ordered, a hearing might be required
“at which the [government] is required to show why
its former offer ... should not be reinstated.” Jd. at
1209 (Ryan J., concurring).

In hight of the government's argument in the mstant
appeal, contrary to the facts in Twrner, it is not a
given that the United States may actually have made
a specific offer which DaBelko was prepared to
accept regardless of his counsel's advice, or lack
thereof. The burden 1s upon DaBelko to show that
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the prosecution made him a specific pleabargain that
he was ready to accept had he received effective
assistance of counsel.

* o Xk ok ok ¥

The issue is a close one, but wé have found €ITor in
the district court's important findings that the
govenmnent was not interested in a plea bargain, and
that none was made or offered. Petitioner has
indicated enough in his motion that his counsel may
not have made an adequaic examination of the facts
and circamstances about galt and sentence
enhancement. His counsel may not bave made an
adequate, minima) examination of the applicable
guidelines law so as to advise DaBelko sbout his
serious exposure m light of circumstances involving
a prior drug conviction, extent of the conspiracy and
quantity of drugs, and possession of a firearm in
connection with drug activities,
DaBelko received a draconian sentence in this case,
approved by this court in the direct appeal. Without
deciding at this juncture the Strickland v.
Washington, 466 U.S. 668, 104 S.Ct. 2052, 80
L.Ed2d 674 (1984), issues, we believe in our
oversight capacity it 15 appropriate to order a hearing
i the district court to reconsider the issues raised
and to determine whether DaBelko has carried hus
burden to demomstrate meffective assistance of
cowmsel, as claimed.

Richard Dabelko v United States, 211 F.3d 1268, slip

op. at 3-4, 7 (6th Cir. May 3, 2000).

- IL Fact Findings.

The Court makes the following fact findings to md in
its analysis and for possible appellate review.

1. The indictment was filed on June 13, 1989 and
named nine defendants including the petitioner. A
superseding indictment was filed on November 29,
1989. The superseding indictment charped the
petitioner with conspiracy to distribute and possessing

with intent to distribute cocaine in Count One, the

substantive offense of possessing with intent to
distribute 1,959 grams of cocaine on May 17, 1989 in
Count Seven, and two Counts (19 and 20) for using a
communication facility to facilitate acts constiniting 3
felony. The conspiracy *1159 count did not allege an
amount of cocaine that would be attributable to anyone
conspirator. [FN1] However, it was the position of the
govemnment that the amount of cocaine chargeable to
the petitioner, for gmlty plea discussion purposes, was
between 15 and 50 kilograms of cocaine. Pursuant to
the provisions 0f 21 U.S.C. § B41(b)}(1)(A)i), five or
more kalograms of cocane called for a sentence of not
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less than 10 years m prison.

rFd

FNL. Count One in the superseding
mdictment alleged 2 series of overi acts
describing in paragraphs 3, 12, 43, 45, 46, and
47 varying amounts of cocaine which
collectively exceeded nine kilograms,

2. Eight other defendants, Howard Blum, Francis
Dabelko, Alfred Conti, John Burcsak, Phillip
Christopher, Stanley Miller, Dominic Palone, Jr., and
Charlie Trehamn, were named in the mdictment and
superseding indictment. Blum, Burcsak, Christopher,
Millez, Palone and Trehamn entered pleas of guilty.

3. On May 24, 1990, six days before the jury trial
began on May 30, 1990 for the petitioner, his brother
Francis Dabelko and Alfred Conti, the prosecution
filed notice of an enhancement under the provisions of
21 U.S.C. § 851 which charged that, if the petitioner
was convicted of Count One of the indictment, the
United States would rely upen a previous conviction of
the petitioner for the purpose of involving the increased
sentencing provisions of Title 21, Section 841 bX1)A)
of the United States Code. The previous conviction for
trafficking in drugs was obtained in the Court of
Common Pleas, Trumbull County, Ohio on November
2, 1984,

4. The petitioner was convicted of Counts | » 7y 19 and
20 following the jury trial and sentenced to a term of

- imprisonment of 292 months based on an offense level
of 38 and a Criminal History of III, settingup arange -

of 292 months to 365 months. The district court
determined the base offense level to be 34 based ona
finding that the petitioner was chargeable with 40
kilograms of cocaine, an additional two levels for role
in the offense and two additional levels for the weapaon,
A paragraph m the petitioner's presentence report
added two levels for the weapons and stated:
Richard DaBelko possessed drug paraphernalia at
1916 Sheridan Ave., Warren, Ohio. Note: On
11/20/90, the govemment advised this probation
, officer that two loaded weapons were found with the
drug paraphrenalia [sic] in the defendant's bedroom:
@ 380 semi-automatic Colt pisto! and a .22 Sterling
Ammns.

5. The other two defendants who stood trial with the
petitioner, Francis Dabelko and Alfred Conti, were also
charged with a quantity of cocaine of 40 kilograms.

(a) The co-defendant, Francis Dabelko, was charged
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with a base offense level of 34 based on 40 kilograms
of cocaine and given a two-level reduction for a minor
role in the offense; with a Crinunal History of 1, he
was at arange of 121 to 151 months and he received a
sentence of 121 months,

(b) The co-defendant, Alfred Conti, was charged with
40 kilograms of cocaine, with an offense level of 34,
and granted 2 two-level reduction for a minor role; his
Criminal History of 11 produced.a range of 135 to 168
months, and he received a sentence of 135 months.

6. Howard Blum, the cooperatng and testifying
defendant, was held responsible for 3.5 to 5 kilograms
of cocaine for an offense leve] of 30; four additionai
levels were added for role in the offense, less two
levels for acceptance of responsibility, to an adjusted
level of 32 less six levels that the sentencing entry says
were based on *1160 the plea agreement but which
appear to be for substantial assistance. Blum was then
at offense level 26 with a Criminal History of II,
which resulted in a range of 78 to 97 months. He
received a sentence of 96 months.

7. Phillip Christopher, who pled guilty within a few
days of the start of the jury trial for the petitioner, was
charged with 5 to 15 kilograms of cocaine for an
offense level of 32; witha Crimmal Histary of V, a
reduction of four levels for acceptance of: Tesponsibibity
and another two levels for substantia] cooperation
produced a range of 130 to 162 months. He received a
sentence of 144 months to be served concurently with
a sentence in another case,

8. Theremaining defendants, Treham, Palone, Burcsak
and Miller, received mmch smaller sentences ranging
from 36 months to a split sentence for Miller.

9. The petitioner, Francis DaBelko and Alfred Conti
all appealed their convictions and sentences to the
Sixth Gircut which affirmed the convictions and
seniences in an unpublished opinion filed on J anuary9,
1992 in its Case Nos. 90-3926, 3969 and 4126, The
Per curiam opinion surmmarized the evidence m the
following paragraphs:
Evidence of defendants' guilt of possession of and
conspiracy to distribute cocaine came from searches
of their residences as well as court-anthorized
monitoring of their conversations, extensive law
enforcement surveillances, and the testimony of
to-conspirator Howard Blum. Executing a search
warrant on Richard Dabelko's residence, the police
found two scales, both covered with a white powdery
substance that later tested positive for cocaine, three
weapons, and over $35,000 in cash, The search
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watrant on Francis Dabelko's home produced 1,900
grams of cocaine and seven brown paper bags with
his finger prints, as well as a personal telephone
directory containing the telephone muomber of an
1dentified supplier of cocaine. At Conti's home, the
police found 19 grams of cocaine, drugparaphernalia
and 2 scale covered with white powder. The police
also confiscated a suitcase containing approximately
810 grams of cocame from the house of Conti's
sister,
The district court had authorized the interception of
phone conversations over the telephones located at
Richard Dabelko's residence, Conti's residence, and
Howard Blum's jewelry busmess. It also authorized
the installation of a listening device at Blumrs
business. Twenty conspiratorial conversations
involving some or all of the three appellants were
played to the jury. Topics of conversation included
meetings to pick up money to pay their cocaine
supplier, meetings to pick up the cocaine, delivering
the cocaine to the "stash” house, discussing debts
from the sale of cocame, and other topics related to
conspiracy to distribute cocaine.
Finally, co-conspirator Howard Blum testified
regarding the workings of the conspiracy. Based on
Blum's cooperation with federal law enforcement
officials, a superseding indictment was filed against
Richard DaBelko. The government informed
Richard that they intended to request the court to
enhance his penalties based upon his prior conviction
for drug trafficking, 1f he was convicted for either
conspiracy or possession of cocaine with intent to
distribute,
United States v Francis Dabelko, et al, 952 F.2d
404, shp op. at 2-3 (6th Cir, January 9, 1992),

10. Ron Bakeman was the assigned AUSA for Case
No. 4:89CR171. Jemy Milano represented the
petitioner in pre-trial matters and at the trial which led
to the petitioner’s conviction. F. ollowing his conviction
but prior to sentencing, the-petitioner changed lawyers
and was represented *1161 at the sentencing by Elmer
Guiliana and Phillip Korey. Priorto the trial, Bakeman
and Milano engaged in guilty plea discussions on
several occasions. [FN2] In the 1.8, Attomney’'s Office
to which Bakeman was assigned, the practice as to
guilty plea agreements was for the assigned AUSA to
present the proposed guilty Plea agreement to a
supervisor for approval. {(FN3] The guilty plea
discussions between Bakeman and Milano did not
reach the stage where Bakeman would have presented
aproposed guilty plea agreement to his supervisors for
the necessary approval. [FN4]
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FN2. See Evidentiary Hearing Transcript
(bereafter "TR™) at 6-10,

FN3. See TR at 48.
FN4. See TR at 38-39,

11. Bakeman considered defendant Howard Blum and

the petitioner to be the persons at the top of the
pyramnd in comnection with the nine-defendant
conspiracy. [FN5]

FN5. See TR at 12, 29-30, and 41,

12. Bakeman was ymwilling to enter into a final plea
agreement with the petitioner's brother and
co-defendant, Francis Dabelko, unless the petitioner
also agreed to plead guilty because the government's
case demonstrated that Francis possessed quantities of
cocame but, in Bakeman's view, was acting for the
petitioner in the possession. [FN6]

\

FNG6. See TR at 20-21.

13. Bakeman initially offered testimony that the
proposed guilty plea discussions with Milano were
anchored in "an apphcation of the Sentencing
Guidelines. They were based on 2 quantity of cocaine
to be charged to the petitioner (50 to 150 kilograms),
the petitioner's role in the offense {an increase of two
levels), an increase of two levels for a gun, and a
two-level reduction for acceptance of responsibility,
and did not include the Section 851 enhancement based
on the prior record of the petitioner. [FN7]
Subsequently, Bakeman corrected his initial testimony
and indicated that the plea discussions were based on
15 to 50 kilograms of coéaine (See TR at 37).

FN7. See TR, at 28, 37.

14. The drug quantity table in the Sentencing
Guidelines Manual effectve November 1, 1989
provided for a level 34 for "at least 15 K but not less
than 50 KG of cocamne.” The drug quantity for the
cocame being discussed by Bakeman during the plea
discussions with Milano was 15 to 50 kilograms of
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cocame, with a resulting base offense level of 34, An
adjusted offense level of 36 would have resulted from
adding two levels for petitioner’s role in the offense and
two levels for possession of the weapons, less two
levels for acceptance of responsibility. Since the
petitioner had a Criminal History of 111, the sentencing
range would have been 235 to 293 months.

15. Milano constantly attempted to bargain for a guilty
plea agreement with Bakeman that would result in'a
specific number of years, but never responded to an
analysis of the guideline apphcations being discussed
by Bakeman. [FN8]) The Bakeman-Milano discussions,
to the extent the discussions can be described as plea
negotiations, never focused on the quantity of the
cocamme to be charged to the petitioner or the
petitioner’s role in the offense or the relevancy of the
‘weapon,

FN8. See the testimony of AUSA Bakeman
beginning at TR page 37, line 22 to page 41,
line 25,

16. There was never a meeting of the minds between
Bakeman and Milano as to any guilty plei agreement.

17. The petitioner, free on bond, met with Milano
approximately six times before the trial. Milano did
not discuss the applicability of the Sentencing
Guidelines *1162 with the petitioner in any of the
meetings. [FN9] Milano did not tell the petitioner that

he was facing a mandatory munimum of 20 years if

convicted. [FN10] Milano did not inform the petitioner
as to the consequences of the Section 351
enhancetnent, [FN11]

FN9, See TR at 67-68.

FNI10. See TR at 68.

FN11. See TR at 69.

18 At the evidentiary hearing, the petitioner testified
that Milano told him, apparently prior to tral, that
Bakeman had made an offer of 121 to 154 months and
the petitioner then told Milano to see if the government

would go for eight years. [FN12]
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FN12. See TR at 70.

19. At the evidentiary hearing, the petitioner testified
that he asked Milano if be should accept or reject the
offer Milano described as offered by Bakeman; he
related that Milano told him that "I would be crazy to
accept the offer.” [FN13] The petitioner also testified
that Milano told him that the government "had a weak
case agamnst him.”

FN13, See TR at 71.

20. The first time the petitioner grasped the fact that he
was facing a sentence of 20 years or more was after the
jury found him guilty and his bond was revoked.
[FN14]

FN14. See TR at 72.

21. Petitioner's trial counsel, Jerry Milano, did not
understand the operation of the Sentencing Guidelines
In & complex cocame conspiracy case mvolving
multiple defendants and the ensning issues dealing with
quantity of the cocaine attributable to a particular
participant convicted of the conspiracy, or the impact
of a role in the offense deterrmnation, or the impact of
a_finding that weapons were associated with the
petitioner's participation in the conspiracy, [FN15]

FN135. See TR at 43.

22. When Bakeman was engaged in guilty plea
discussions with Milano, he was of the opinion that he
had a very strong case against the petiioner. [FN16]

FN16. See TR at 42,

s

23. If the plea discussions between Milano and
Bakeman had developed to the stage where the
proposal of Bakeman, anchored in the Sentencing
Guidehnes, had been reduced to writing and approved
by Bakeman's supervisors and then presented to the
petitioner, the petitioner, encouraged by Milano's
opion about the weakness of the government's case,
would have rejected such a written plea agreement.

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works




IIL The Conclusion Based on the Findings of Fact
and the Application of the
Teachings of Strickland v. Washington, 466 U.S.
668, 104 5.Ct. 2052, 80
L.Ed.2d 674 (1984) and Turner v. State, 858 F.2d
1261 (6th Cir.1988).

[1] To establish his ineffective assistance of counsel
claim, the petifioner’s first burden was to establish that
Milano's representation with respect to communicating
accurately the text of the guilty plea discussions Milano
had with Bakeman fell below an objective standard of
reasonableness. Even though the Sentencing
Guidelines, first effective on November 1, 1987, were
m their infancy i 1990, the Supreme Court had
decided that the Sentencing Guidelines passed
constitutional muster. [FN17)]

FN17. See Mistretta v. United States, 438
U.S. 361, 109 S.Ct. 647, 102 L.Ed.2d 714
(1989). ¢

Lawyers undertaking to represent a defendant charged

m crimmal court had a responsibility, even_as early as
1990, to become informed and knowledgeable with
respect to the operation of the Sentencing *1163
Guidelmes. Milano, although an excellent courtroom
trial lawyer, [FN18] failed in this responsibility.
Although Milano did inform the petitioner of the
possibility that the prosecution would enter into a guilty
plea agreement, he misrepresented the discussions by
substentially minimizing the substance of the guilty
pleas discussions. Turner v. State, supra, teaches that
a petitioner such as Dabelko, must *establish that there
is a rcasonable probability that, but for the
incompetence of counsel, he would have accepted the
..offer and pled guilty.” As stated in the Sixth Circnit's
opinion remanding this case for an evidentiary hearing:
"[TIhe burden is upon Dabelko to show that the
prosecution made him a specific plea bargain that he
was ready to accept had he received effective assistance
of counsel,” Richard Dabelko v. United States, supra,
slip op. at 4.

FNI8. As of 1990, Jerry Milano was an
experienced criminal trial lawyer. In this
Court's view, Milanq enjoyed a reputation as
an excellent trial lawyer. Ome of his
well-known trial victories is briefly described
in Levine v. Torvik, 986 F.2d 1506, 1509-10
(6th Cir.1993). In the Levine case, as counsel
for the defendant Levine in a state cnminal
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case, Milano achieved a not guilty by reason
of insanity verdict in Cuyahoga County
Commmon Pleas Court in a highly publicized
case in which Levine kidnapped, shot and
killed Julius Kravitz, a prominent Cleveland
citizen, and seriously injured Kravitz's wife,

In the petitioner's brief, filed after the evidentary
hearing and in support of rehef; alternative arguments
are advanced. First, the petitioner appears fo argue
that, had Milano accurately advised the petitioner about
the strength of the government's case, the petitioner
would not have rejected the ten-year offer. That
argument is predicated on a fact proposition that this
Court has rejected. The Court has found no credible
evidence that AUSA Bakeman proposeda guilty plea
agreement that would have called for a ten-year
sentence.

[2] Altematively, the petitioner arguesthat Milano was

ineffective in failing to perceive the strength of the
government's case and in failing to negotiate with
AUSA Bakeman on the quantity of drugs to be
assigned to the petitioner, as well as other 1ssues, in the
calculation of the adjusted base offense level. The
petitioner argues that, had such a process been
employed by Milano and competent advice provided,
he would have entered mto a guilty plea agreement that
would have resulted in a sentence significantly below
20 years, rather than the 292 months he received as a
consequence of Milano's ineffective assistance in
failing to assess properly the govermment's case and in
fuiling to negotiate for a guilty plea agreement that
would have reduced the adjusted base offense level.

Thatalternative proposition has notbheen recognized as
a basis for relief. Translated: the pstitioner, who puts
the government to the test of proving its case based on
the defendant's not guilty plea, contends that he is
entitled to a reduced sentence by establishing that his
retained counsel mistakenly analyzed the strength of
the government's case and then refused to negotiate
with the government on a guilty plea agreement that the
petitioner now claims he would have accepted even
though in excess of the allegedly rejected offer he was
mistakenly advised the government had suggested.

The record before the Court strongly suggests that the
petitioner would not have accepted a guilty plea
agreement if the alternative scenario he now suggests
had taken place. The teshmony of AUSA Bakeman
indicates that Francis Dabelko, the petitioner’s brother,
would have successfully negotiated through hus counsel
2 guilty plea agreement that would have resulted in a

N
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much lower sentence than the 121 months he received
after standing trial, *1164 except for the fact that
Bakeman was unwilling to agree to such a sentence
absent Francis Dabelko's cooperation or the willingness
* of the petitioner to plead guilty The fact that the
petitioner was unwilling to plead guilty to what he
believed was a ten-year offer supports the conclusion
that the petitioner would not have pled guilty under a
scenario where his sentence would have been
substantially in excess of 10 years, assuming a
successful negotiation effort by Milano to reduce the
sentence to a figure approaching 15 years. [FN19}

FN19. Had Milano entered into guilty plea
negotiations with Bakeman anchored in the
application of the Scntcncjng Guidelines, it is
quite within the realm of probability that the
government would have, in consideration of a
guilty plea, agreed to eliminate the weapons
as an additional two level addition, stayed
with the quantity of cocaine at 15 to 50
kilograms and with the two level reduction for
acceptance of responsibility. The adjusted
offense level would then have been 34 and
with a Criminal History of I1I, the sentencing
range would have been 188 to 235 months.
Since Judge George White sentenced the
petitioner at the low end of the range after he
stood trial, it seems likely that he would also
have chosen the low end of the range under
the scenano outlined.

At the very core of criminal proceedings in federal
court are guilty plea discussions. The Sentencing
Guidelines have served to increase meaningful plea
discussions and, in the vast majority of the cases, those
plea discussions resultina guilty plea agreement. The
Criminal Rules of Procedure require careful monitoring
of the process by the district court in the taking of the
guilty plea. [FN20) However, the Crimina] Rules
provide in no uncertain terms that the district court is
not to participate in guilty plea negonations, {FN21]
There is no procedure in place to montor guilty plea
discussions (that may or may not result in the
preparation of a written plea agreement) which do not
result in a guilty plea, but rather a trial. There are no
procedures in place to insure that a defendant is given
accurate information about the impact of the Guidelines
in the event of 2 conviction, except durmg the process
of taking a guiity plea. Even if there were such a
procedure, 1t would be indeed a hazardous undertaking
because some of the sentencing factors, such as
quantity of drugs attributable to the defendant, s role
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in the offense, lus acceptance of responsibility, and a
possible enhancement for a weapon, would be
speculative,

FN20. See Fed R.Crm.P. 11 (c) and (d).
FN21. See Fed R.Crim.P. 11(g)(1).

The case at hand highlights the vacuum a defendant

such as Dabelko falis intoc when his counsel, for
whatever reason (be it ignorance, reluctance to master
the Sentencing Guidelines, or the defendants
protestations of mnocence), fails to guide the defendant
with accurate information about the perils of trial
versus 2 guilty plea agreement. In this vacuum, the
Court has made three critical findings of fact,

First, Bakeman, on behalf of the government, never
offered to permit the petitioner to plead guilty under
any agreement that would have resulted 1n a sentence
less than approximately 20 years of confinement.

Second, Milano, the petitioner's trial counsel, failed to
advise the petitioner accurately as to the consequences
of a conviction in terms of the years the petitioner was
facing under the impact of the Sentencing Guidelines,
That fact finding, as previously mdicated, leads fo the
conclusion that the petitioner was denied the effective
assistance of counsel by such a failure,

[3] Third, the petitioner was advised by his counsel
that the govemment's case was "weak” and he would be
"crazy” to *1165 accept the affer of ten years. That
advice, which on hindsight appears to have been
misguided, does not constitute the jneffective
assistance of counsel,

Those three fact findings lead to the dispositive
conclusion that, had the petitioner been advised
accurately as to the guilty plea representations as
advanced by Bakeman, ie., an application of the
Sentencing Guidclines calling for a sentence of
approximately 20 years, he would have rejected the
Bakeman guiltyplea agreement proposal and proceeded
to trial. {[FIN22)

FN22. The Court is of the view that counsel
have since become far more sophisticated in
dealing with the representation of defendants
in a drug conspiracycase involving mmultiple
defendants, cooperating defendants and
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evidence developed from court-monitored END OF DOCUMENT
wiretaps under Title IT. In 1989, this branch
of the Court presided over such a case in
which over 30 defendants were joined in a
single indictment. Eleven of the defendants
went to trial in a single trial and all were
convicted or pled guilty during the trial. The »
Sixth Circuit, in an unpublished opinion in
Case No. 89-4098, affirmed the convictions
on October 31, 1991, The sentences of the
defendants who went to trial ranged from 300
months to 84 months. This year the Court was
assigned a cocaine conspiracy invoiving
approximately 30 defendants and six
" court-authorized Tile I wiretaps and,
eventually, cooperating defendants. The
Court, mindful of the vacuum described in
this opinion and the decision of the Sixth
Circuit remanding this case for an evidentiary -
hearing, conducted the arraignment of all
defendants at one sitting and gave a short
discussion on the sentencing issues that arise
in a cocaine conspiracy case including
quantity of the drugs chargeable to a
defendant, the role of a convicted defendant
~ in the conspiracy, the credit for acceptance of
responsibility. That case, No. 1:00CR257,
has been completed by guilty pleas of all
defendants except for two who were
dismmssed by the government. The Courtis of
the view that, had the pettioner here had the
benefit of those years of experience that
defense lawyers have developed since the late
80's, the outcome in the petitioner's case
would probably have been less "draconian,”

/

Consequently, the Court finds that the petitioner has
failed to meet the burden imposed by the Sixth Circuit
to establish that he would have accepted the proposed
plea agreement suggested by Bakeman and rejected by
Milano. Therefore, the ineffective assistance of Milano
does not justify the remedy of a reduced sentence.

If, in fact, the vacuum that the Court has described
requires some remedial action, such remedial action
requires appellate direction in the use of its supervisory
powets or an appropriate modification of the Critranal
Rules of Procedure.

The petitioner’s application for a writ is DENIED.

IT IS SO ORDERED.

154 F.Supp.2d 1156
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. Submitted: March 14, 2003.
Decided and Filed: June 4, 2003,

After defendant's drug trafficking convictions were
affirmed on direct appeal, 210 F.3d 373, 2000 WL
377346, defendant moved to vacate. The United States
District Court for the Northemn District of Ohio, David
D. Dowd, Jr., J., denied motion. Defendant appealed
pro se. The Court of Appeals, Cohn, District Judge,
held that evidentiary hearing was required to determine
whether there was a reasonable probability that
defendant would have accepted govemnment's pleaoffer
if defense counsel had communicated the offer to him.

Reversed and remanded.

West Headnotes

{1] Criminal Law €=21451
110k1451 Most Cited Cases

To warrant relief in a motion to vacate, defendant must
demonstrate the existence of an error of constitutional
maguoitude which had a substantial and injurious effect
or mfluence on the guilty plea or the Jjury's verdict. 28
US.C.A. § 2255.

§
[2] Criminal Law €=>1451
110k1451 Most Cited Cases

Rehef on a motion to vacate is warranted only where a
defendant shows 2 fundamental defect which inherently
results in a .complete miscarriage of justice. 28
US C.A. §2255°

[3] Criminal Law €~=1139
110k1139 Most Cited Cases

The Court of Appeals reviews the denial of a motion to

[
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vacate de novo. 28 U.S.C.A. § 2255,

[4] Criminal Law €=641.13(5)
110k641.13(5) Most Cited Cases

In 4 claim for ineffective assistance of counsel when
defendant pleaded guilty, in. order to satisfy the
prejudice requirement, the defendant must show that
there is a reasonable probability that, but for counsel's
errors, he would not have pleaded guilty and would
haveinsisted on gomg totrial. U.S.C.A. Const. Amend.
6.

[5] Criminal Law €5°641.13(5)
110k641.13(5) Most Cited Cases

A defense attorney's failure to notify his client of a

prosecutor's plea ' offer constitutes defective
performance, for purpose of claim for ineffective
assistance of counsel under the Sixth Amendment.
U.8.C.A Const.Amend. 6.

[6] Criminal Law €2641.13(5)
110k641.13(5) Most Cited Cases

Defendant's repeated declarations of innocence did not

* prove that he would not have accepted a guilty plea, in

prosecution for drug trafficking offenses, for purpose
of determining if defense counsel's failure to advise
defendant of plea offer prejudiced defendant, as
required to prove ineffective assistance of counsel.
U.8.C.A. Const. Amend. 6.

{7] Criminal Law €=393(1)
110k393(1) Most Cited Cases

A defendant mustbe entitled to maintain his innocence
throughout trial under the Fifth Amendment, U.S.C.A.
Const.Amend. 5.

(8] Criminal Law €~21655(6)
110k1655(6) Most Cited Cases

Evidentiary hearmg was required to determine whether
there was a reasonable probability that defendant
convicted of drug trafficking offenses would have
accepted government's plea offer if defense counsel
had commmumicated the offer to him, in proceedmg on
motion to vacate, based upon ineffective assistance of
counsel; gap between five-year sentenced offered and
156-month sentence imposed was significant, and
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defendant was unaware that codefendants were going
to testify against him in exchange for lesser sentences,
suggesting that he would have accepted plea offer had
he been fully informed. U.S.C.A. Const. Amend. 6; 28
U.S.C.A §2255.

[9] Criminal Law €-1189
110k1189 Most Cited Cases

The Court of Appeals must exercise caution in ordering
an evidentiary hearing on remand of appeal of denjal of
motion to vacate, since it may encourage defendants to
oy to manipulate the criminal justice system. 28
US.C.A § 2255,

*734 Joseph M. Pmijub, United States Attorney
(bnefed), Cleveland, OH, for Petitioner-Appellee.

Phillip Griffin (brief), Bradford, PA, pro se.

Before MOORE and GIBBONS, Circuit Judges;
COHN, District Judge. [FN*]

FN* The Honorable Avern Cohn, United
States District Judge for the Eastern. District
of Michigan, sitting by designation.

OPINION
COHN, District Judge.

This is a habeas case under 28 U.S.C. § 2255. Phillip
Gnffin (Griffin), proceeding pro se, appeals from the
district court's denial of his motion under section 2255,
Griffin was convicted of distribution of cocaine base;
his conviction was affirmed on appeal, He says that his
trial counsel failed to te]l him of a plea offer and argues
that this constituted ineffective assistance of counsel,
The govemment argues that the record shows that
Griffin would not have accepted a plea offer even if he
had been told about it,

For the reasons that follow, we reverse the decision of
the district court and remand the case foran evidentiary
hearing,

' L FACTUAL BACKGROUND AND
PROCEDURAL HISTORY

Griffin was indicted on four counts of distribution of
cocame base under 21 U.S.C. § 841 and for a criminal
forferture action under 21 US.C. § 853. At his
arrmignment he pleaded not puilty. The district court
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held a hearing on Griffin's motion to suppress evidence
scized during a search of his mother's home and on hus
motion to dismiss the distribution counts. The district
court denied both motions.

Approximately two weeks prior to the trial date, the
Assistant United States Attomey (AUSA) telephoned
Griffin's trial counsel to discuss a plea agreement. The
AUSA indicated that he thought a five *735 year
sentence would be possible. The government says that
the plea agreement was contingent on Griffin
cooperating with the authorities. Griffin's attorney
responded--in that telephone conversation--that Griffin
maintained his innocence and would not plead guilty.
Griffin says that his attorney never mentioned the plea
offerto lum. Griffin's attorney does not recall anyplea
offer being made. Griffin says his attorney also never
discussed Ius potential sentence exposure with him,

Griffin went to trial before a jury. His codefendants,
Braoke Thompson (Thompson) and Keith Walker
(Walker), entered cooperative agreements with the
government. Both pleaded guilty; Thompson received
a three year sentence and Walker received a six and a
half year sentence. Both testified at Griffin's trial, and
Griffin says their testimony destroyed his defense.
Griffin’s attorney never informed him that they were
going to testify.

The district court granted Griffin's motion for a
directed verdict as to counts three and four, The jury
found Griffin guilty of counts one and two and entered
a special verdict.on the forfeiture action,

After he was convicted, Griffin obtained new counsel,
His new attorey approached the government re. garding
Griffin's possible cooperation. Griffin executed a a
proffer letter and agreed to make a statement. During
the proffer, Gnffin admitted selling drugs in the past
but stated that he stopped some time in 1994 or 1995,
He continued to denyhis involvement in the offense for
which he was convicted. The AUSA and a special
agentadvised Griffin that they doubted his veracity and
terminated the proffer.

Griffin maintained his innocence in the preparation of
the Preseatence Investigation Report, which did not
suggest any reductions for acceptance of: responsibility.
At the sentencing hearing he said:

I think—I know I'm innocent of this action. And I
didn't get those two guys any drugs. I was getting
blamed for something I didn't do. And I'm gomg to
prove that I did it. And I am't never been in trouble
with no law or anything like that. And they trymg to
get me ten years to life for something I didn't even
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do. Ishouldn't get no more than about two or three
years for something like this.... If I knew I could
have got on that stand to—told a lie to get three years,
I would have did the same thing too. But I knew I
was innocent, and I didn't have to get up on the stand
and tell any He.

J.A. 169-70.

The district court sentenced Griffin to 156 months
custody, five years supervised release, and a $200.00
special assessment. The district court also entered a
final order of forfeiture. Griffin appealed his sentence;
this Court affirmed the judgment of conviction in an
unpublished opinion. United States v. Griffin, No.
98-4364, 2000 WL 377346 (6th Cir. Apr.6, 2000)
{unpublished).

The AUSA mentioned the plea offer to Griffin's
appellate attorney prior to oral argument before this
Court on direct appeal, saying that he was surprised
Griffin did not accept the offer in light of the large
amount of prison time he faced. Griffin's appellate
attorney did not discuss the issve with Griffin until
after the appeal. Griffin now -says that given the
potential sentence he faced, he would have accepted the
plea offer had he known about it. .

After learning about the plea offer, Griffin asked his
trial attorney about it. The attorney wrote in reply:

... I have no recollection of any deal being offered
for you to me. I do recall telling you that if a deal
were sought from the government it would have to
include your willingness to be a witness *736 for the
government. As to this, while I do not have any
recollection of having told you, as [ have others, the
fact is that I prefer not to represent informers.
Indeed, more than once I have backed away from
clients who wanted me to engineer a deal that would
entail me being privy to efforts made by the chent to
inveigle someone into committing a crime so that the
chient could benefit from their arrest.

This is not to say I have never represented an
informer. 1 have never done so under the
circumstances that were present when I represented
you. I sumply refuse to be conscripted into the war
on drugs as a federal agent. I personally do not
approve of many of their methods., And I believe the
guidelines are not only unfair, but slanted aganst
black people.

JA. 54-54, Gnffin's trial attorney also signed an
affidavit in conrection with this habeas motion stating,

I have no recollection of having been told by anyone
that the government was offering the defendant,
Phullip Gnffin, a five (5) Year sentence or, for that
mmatter, a sentence of any set number of years. On
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the other hand, I do recall being told by Phillip
Griffin that he wanted to go to trial. Obviously he
was convinced, as I was, that his arrest and the
searches centralized in [sic] his case were illegal,
Also, Phillip Griffin advised me that those who
would be testifying against him would have to lie.
Unfortunately for hum the jury convicted him.

Also, I recall indicating to him that to make a deal
with the government in this case he would have to
imphcate other people. This he said he could not do
because he would have {5 lie.

JA.37.

Griffin filed a habeas petiion. The disirict court
denied the petition, finding that "Griffin's statements at
sentencing clearly demonstrate that he was not prepared
to accept a specific plea bargain at the time of the trial."

1L DISCUSSION

[1][2](3} To warrant relief under section 2255, a
petitioner must demonstrate the existence of an error of
constitutional magnitude which had a substantial and
injurious effect or influence on the guilty plea or the
jury's verdict. Brecht v. Abrahamson, 507 U.S. 619,
637, 113 5.Ct. 1710, 123 L.Ed.2d 353 (1993). Relief
is warranted only where a petitioner has shown "a
fundamental defect wiuch inherently results in a
complete miscarriage of justice." Davis v. United
States, 417 U.S. 333, 346, 94 S.Ct. 2298, 41 L.Ed.2d
109 (1974). Clanns of ineffective assistance of counsel
are appropriately brought by filing a motion under
section 2255, United States v Galloway, 316 F.3d
624, 634 (6th Cir.2003). We review the demal of a
section 2255 motion de novo. Lucas v. O'Dea, 179
F.3d 412, 416 (6th Cir.1999).

[4] To prevail on a claim of ineffective assistance of
counsel, a habeas petitioner must establish two
elements: (1) counsel's performance fell below an
objective standard of reasonabieness, and (2) thereisa
reasonable probability that, but for the deficiency, the
outcome of the procecdings would have been different.
Strickiand v. Washington, 466 1U.8. 668,694,104S.Ct.
2052, 80 L.Ed.2d 674 (1984). "A reasonable
probability is a probability sufficient to undermine
confidence in the outcome.” Jd The Strickiand
standard apphes to guilty pleas as well. HiJ .
Lgckhart, 474 U.S. 52, 57, 106 8.Ct 366, 88 L.Ed.2d
203 (1985).

In the context of guilty pleas, the first half of the
Strickland v. Washington test1s nothing more than a
restatement of the standard of attorney competence
*737 ... The second, or "prejudice,” requirement, on
the other hand, focuses on whether counsel's

‘Copr. © West 2003 No Claim to Ong. U.S. Govt. Works




constitutionally ineffective performance affected the
ouicome of the plea process. In other words, in order
to satisfy the "prejudice” requirement, the defendant
must show that there is a reasonable prebability that,
but for counsel's errors, he would not have pleaded
guilty and would have insisted on going to trial.

Id. at 58-59, 106 S.Ct. 366, It is therefore easter to
show prejudice in the guilty plea context because the
claimant need only show a reasonable probability that
he would have pleaded differently. See Ostrander v.
Green, 46 F.3d 347, 352 (4th Cir.1995) overruled on
other grounds by O'Dell v. Netherland, 95 F.3d 1214,
1222 (4th Cir.1996). [FN1]

FN1. As the court in Ostrander explained,
[Tihe district court applied the wrong Jegal
standard to Ostrander's ineffective assistance
claim, It used the Strickland v. Washington
test instead of the more specific Hill v.
Lockhart standard for guilty pleas induced by
meffective assistance. There is a sigmficant
difference between the tests.  Under
Strickland, the defendant shows prejudice if,
but for counsel's poor performance, there is a
reasonable probability that the outcome of the
entire proceeding would have been different.
Under Hill, the defendant must show merely
that there is a reasonable probability that he
would not have pled guilty and would have
insisted on going to trial. Jd.

[5] A defense attorney's failure to notify his client of
a prosecutor's plea offer conshiutes ineffective
assistance of counsel under the Sixth Amendment and
satisfies the first element of the Strickland test. See
Turner v. State, 858 F.2d 1201, 1205 (6th Cir.1988)
(agreeing with the district court that "an incompetently
counseled decision to go to trial appears to fall within
the range of protection appropriately provided by the
Sixth Amendment"), vacated on other grounds, 492
U.S. 902, 109 S5.Ct. 3208, 106 L.Ed.2d 559 (1989},
reinstated, 726 F.Supp, 1113 (M.D.Tenn.1989), aff'd,
940 F.2d 1000 (6th Cir.1991). [FN2]

FN2 See also United States v. Blaylock, 20
F.3d 1458, 1465-66 (9th Cir.1994) ("If an
attorney's incompetent advice regardingaplea
bargain falls below reasonable standards of
professional conduct, o Jortiori, fnlure even
to inform defendant of the plea offer does so
as well™);, United States v. Rodniguez, 929
F.2d 747, 753 (1st Cir.1991) ( “there is
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authority which suggests that a failure of
defense counsel to inform defendant of a plea
offer can constitute ineffective assistance of
counsel on grounds of incompetence alone,
even absent any allegations of conflict of
interesi"y; Johnson v. Duckworth, 793 F.2d
898, 902 (7th Cir.1986) ("in the ordinary case
criminal defense attorneys have a dnty to
inform their clients of plea bargains proferred
by the prosecution, and that failure to do so
constitates ineffective assistance of counsel
under the Sixth and Fourteenth
Amendments"); United States ex rel Caruso
v. Zelinsky, 689 F.2d 435, 438 (3d Cir.1982)
("a failure of counsel to advise his client of 2
plea bargain ... constitutes a gross deviation
from accepted professional standards").

The second element of the Strickland test in the plea
offer context s that there is a reasonable probability the
petitioner would have pleaded guilty given competent
advice. Seeid. at 1206.

Although some circuits have held that a defendant
must support his own assertion that he would have
accepted the offer with additional objective evidence,
we in this circuit have declined to adopt such a
requirement. Nevertheless, 1t has been held, as the
district court recognized, that a substantial disparity
between the penalty offered by the prosecution and
the punishment calied for by the indictment is
Sufficient to establish a reasonable probability that a
properly informed and advised defendant would have
accepted the prosecution's offer. It follows that the
district court did not err in relying on such a
disparity, along *738 with the unrefuted testimony of
the petitioner, to support its conclusion that habeas
relief was required in this case.

Dedvikovic v. Martin, 36 Fed. Appx. 795, 798 (6th
Cir.2002) (unpublished). In Dedvukovic, we found that
where the defendant swore that his attorney never
explamed the significance of the govermment's plea
offer to him, his attorney had no indication in her file
that she had properly advised him of the offer and
could not recall having done so (though it was her
customary practice to do so), and there was a
substantial disparity between the penalty offered by the
government and the penalty called for by the
indictment, the defendant showed a reasonable
probabulity that he would have bleaded guilty had he
recerved proper advice. Jd. at 797-98.

The povernment concedes that it made at least a
tentative plea offer and does not dispute on appeal that
Griffin's counsel did not inform him of it. It argues
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only that the record does not support Griffin's claim
that he would have pleaded guilty if he had known of
the plea offer. The government notes that "the record
is replete with Griffin's protestations of his own
innocence,” including his testitnony at the suppression
hearing and at sentencing, his statements to the

probation officer responsible for writing the

presentence report, and his failure to cooperate with the
Eovernment post-conviction. Griffin says he would
have accepted the plea if he had known about it and his
potential sentencing exposure. Griffin argues that the
district court should at Ieast have held an evidentary
hearing to determine the factual issues and
circurnstances surrounding the plea offer.

{6](7] Griffin's repeated declarations of innocence do

not prove, as the government claims, that he would not
have accepted a guilty plea. See North Caroling v
Alford, 400 U.S. 25, 33, 91 $.Ct. 160, 27 L.Ed.2d 162
(1970) ( "reasons other than the fact that he is guilty
may induce a defendant to so plead, .. and he must be
permitted to judge for himself in this respect” quoting
State v, Kayfman, 51 Iowa 578,2N.W. 275,276 (lowa
1879)). Defendants must claim innocence right-up to
the point of accepting a guilty plea, or they would lose
their ability to make any deal wrth the government. It
does not make sense to say that a defendant st admit
gult pror to accepting a deal on a guilty plea. "It
therefore does not make sense to say that a defendant’s
protestations of mnocence bele his later claim that he
would have accepted a guilty plea. Furthermore, a
defendant must be entitled to maintain his innocence
throughout trial under the Fifth Amendment. Finally,
Griffin could have possibly entered an Alfordplea even
while protesting his innocence. See id  ‘These
declarations of innocence are therefore not dispositive
on the question of whether Griffin would have
accepted the government's plea offer.

The government further argues that even if Griffin had
accepted the tentative plea offer, it would have been
withdrawn by the government based on his fajlure to
provide substantial assistance. The government says
the offer would bave been contingent on Griffin's
successful cooperation with law enforcement and
argues hus farlure to reach a post-conviction deal means
he could not have reached a plea agreement before trial,
[FN3] The government's claim that it would have
rescinded its plea offer cannot be substantiated on the
current record. If Griffin's attomey told him of the plea
offer and explained the plea process to him, we cannot
say, given *739 the disparity in sentences and the
evidence arrayed against him, that he would not have
changed his mind and accepted the plea. Griffin says
Ins protestations of innocence were the result of his
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inexperience with the criminal justice system and nota
reflection of his unwillingness to plead and we canmot
find otherwise based on the evidence before us. On the
current record, it is impossible to tell whether Griffin
would have been sufficiently cooperative to obtain the
government's assent to the possible plea agreement.

FN3. The government says that inherent in its
offer is the notion that his cooperation with
the authorities would have constituted
substantial assistance under section 5K1.1 of
the Sentencing Guidelines,

v

[8] There is sufficient objective evidence in the record
to warrant an evidentiary hearing to determune whether
there is a "reasonable probability” that Griffin would
have accepted the plea offer if he knew about it, The
g2p between his potential sentence if convicted and the
plea offer is sufficient to metit an evidentiary hearing,
See Dedvukovic, supra at 798; see also United States
v. Gordon, 156 F.3d 376, 380-81 (2d Cir.1998);
United States v. Blaylock, 20 F .3d'1458, 1466-67 (9th
Cir.1994). The fact that he was unaware that his
codefendants were going to testify against him in
exchange for substantially lesser sentences is further
evidence suggesting he might have accepted the plea
offer had he been fully informed. See Borig v. Keane,
99 F.3d 492, 497 (2d Cir.1996) {finding there was a
reasonable probability that a defendant would have
accepted a plea offer if his attomey had provided tus
prdfessional opinion that it was "almost impossible” for
a defendant in His position to obtain an acquittal). We
have granted an evidentiary heanng where an offender
did not know the government was proposing sentence
enhancements despite the offender’s concession "at
sentencing that had he known the government was
proposing a twenty-year minimum, he was unsure what
his response would have been-'maybe’ he would have
made a different décision." Dabelko v. United States,
No, 98-3247, 2000 WL 571957, at *4 (6th Cir. May 3,
2000} (unpublished).

[91 We recognize that we must exercise caution in
orderng an evidentiary hearing, since it might
encourage defendants to try to manipulate the criminal
Justice systemn to obtain the advantage of a trial with its
chance of acquittal as well as the advantage of a plea
with its lesser sentence. See id at *3. This concem,
however, is mitigated by the fact that

[m]ost defense lawyers, Itke most lawyers in other
branches ofthe profession, serve their clients and the
judicial system with integrity. Deliberate ineffective
assistance of counsel is not only unethical, but
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usually bad strategy as well. For these reasons and
because incompetent lawyers risk disciplinary action,
malpractice suits, and consequent loss of business,
we refuse to presume that ineffective assistance of -
counsel is deliberate. Moreover, to the extent that
petitioners and their trial counsel may jointly
fabricate these claims later on, the district courts wall
have ample opportunity to judge credibility at
evidentiary hearings.

United States v. Day, 969 F.2d 39, 46 n. 9 (3rd

Cir.1992),

We are convinced that an evidentiary hearing is
warranted under the circumstances here. Griffin has
presented apotentially meritorious claim for ineffective
assistance of counsel, and he deserves the right to
develop a record to show there is a reasonable
probability he would have accepted the plea,

III. CONCLUSION

For the foregoing reasons, the decision of the district
court is REVERSED and the case is REMANDED for
an evidentiary hearing on the question of whether there '
is a reasonable probability that Griffin *740 would
have accepted a plea offer if he had known about it.

END OF DOCUMENT
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Sixth Circuit.

Eddie D. SMITH, Petitioner-Appellant,
V.
UNITED STATES of America,
Respondent-Appellee.

No. 01-5215.

Argned March 12, 2003.
Decided and Filed Nov. 3, 2003. -

Federal pnisoner whose conviction of causing another
to engage in sexual intercourse by use of force,
engaging in sexual intercourse with a person m
detention and with intent to abuse, and making a false
statement under oath to an Administrative Law Judge
{ALJ) was affirmed on appeal moved to vacate his
sentence. The United States District Court for the
Eastern District of Kentucky, Kdrl S. Forester, Chief
JTudge, denied the motion, and movant appealed. The
Court of Appeals, David M. Lawson, Umted States
District Judge for the Eastern District of Michigan,
sitting” by designation, held that: (1) movant's
protestations of mnocence throughout his trial did not,
by themselves, justify summary demal of his motion to
vacate without an evidentiary hearing on his claim that
defense counsel was ineffective for failing to advise
him to accept plea bargain offer; (2) counsel's alleged
failure to insist that, in light of overwhelming evidence
of guilt, movant plead guilty and accept plea bargain
offer, was not a proper basis upon which to find
deficient performance by defense counsel; (3) factual
questons as to nature and quality of the advice movant
received from coumnsel before he made his final
decision to reject the government's proposed plea
bargain entitled movant to a hearing on his claim that
defense counsel was ineffective for failing to advise
him to accept the plea bargain offer; and (4) remand to
different jufige was not warranted.

Vacated and remanded.

{1} Criminal Law €-1452
110k1652 Most Cited Cases

A hearing on a motion to vacate is mandatory unless

Pagel

the motion and the files and records of the case
conclusively show that the prisoner is entitled to no
relief. 28 U.S.C.A. § 2255.

[2] Criminal Law €51652
110k1652 Most Cited Cases

[2} Criminal Law €1656
110k1656 Most Cited Cases

The postconviction relief stafute does not require a full
blown evidentiary hearing in every instance; rather, the
hearing conducted by the court, if any, must be tailored
to the specific needs of the case, with due regard for
the origin and complexity of the issues of fact and the
thoroughness of the record on which the motion is
made. 28 U.S.C.A. § 2255.

[3] Criminal Law €~1610
110k1610 Most Cited Cases

When a trial judge also hears collateral proceedmngs,
that judge may rely on his recollections of the irial 1n
ruling on the collateral attack.

[4] Habeas Corpus €~=742
197k742 Most Cited Cases

A’habeas court must hold an evidentiary hearing to
determine the truth of the petitioner's claums when there
1s a factual dispute.

{5] Criminal Law €°1655(6)
110k1655(6) Most Cited Cases

Defendant's protestations of innocence throughout his
trial on several counts of sexual misconduct perpetrated
apainst fernale inmates at a federal prison while he was
employed at the facility as a prison guard did not, by
themselves, justify surmmary denial of his motion to
vacate without an evidentiary heating on his claim that
defense counsel was ineffective for failing to advise
him to accept plea bargain offer, and for failing to
interview and call as a defense witness an inmate who
would have testified that the government's witnesses
fabricated the stories about defendant. 28 U.S.C.A. §
2255.

[6] Criminal Law €641,13(5)
110k641.13(5) Most Cited Cases
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Defense counsel's alleged failure to insist that, in light
of overwhelming evidence of guilt of defendant
charged with several counts of sexual misconduct
perpetrated against female inmates at a federal prison
while he was employed at the facility as a prison guard,
defendant plead guilty and accept plea bargain offer,
was 1ot a proper basis upon which to find deficient
performance by defense counsel as required to
establish an ineffective assistance of counsel claim.
U.S.C.A_ Const.Amend. 6.

[7] Criminal Law €2641.13(5)
110k641.13(5) Most Cited Cases

Although defense coumsel may provide defendant an
opmion on the strength of the government's case, the
likelihood of a successfil defense, and the wisdom of
a chosen course of action, the ultimate decision of
whether to go to trial or plead guilty nmst be made by
defendant.

[8] Criminal Law €-2641.13(2.1)
110k641.13(2.1) Most Cited Cases

An attorney tepresenting a criminal defendant has a
clear obligation to fully inform her client of available
options. U.S.C.A. Const. Amend. 6.

[9] Criminal Law €2641,13(2.1)
110k641.13(2.1) Most Cited Cases

A criminal defendant has a right to expect at least that
his attorney will review the charges with him by
explaining the clements necessary for the government
to secure a conviction, discuss the evidence as it bears
on those elements, and explain the sentencing exposure
the defendant will face as a consequence of exercising
each of the options available. U.S.C.A. Const. Amend,
6.

[10] Criminal Law €~>641.13(7)
110k641.13(7) Most Cited Cases

A criminal defendant has the right to be nformed by
counse] as to the ranges of penalties under likely
guideline sconng scenarios, given the information
available to the defendant and his counsel at the time.
U.8.C.A. Const. Amend. 6.

[11] Criminal Law €=1655(6)
110k1655(6) Most Cited Cases

Factual questions as to nature and quality of the advice
defendant received from counsel before he made his
final decision to reject the government's proposed plea
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bargain on several counts of sexual misconduct
perpetrated against female inmates at a federal prison
while he was employed at the facility as a prison guard .
entitled defendant to a kearing on his claim that defense
counsel was ineffective for failing to advise him to
accept the plea bargain offer. U.S.C.A. Const. Amend.
6,28 U.S.C.A. § 2255.

[12] Criminal Law €2641.13(5)
110k641.13(5) Most Cited Cases

The farlure of defense counsel to provide professional
puidance to a defendant regarding his sentence
exposure prior to a plea may conshtute deficient
assistance, as required to establish meffective
assistance of counsel claim. U.S.C.A. Const. Amend. 6.

{13} Criminal Law €~21192
110k1192 Most Cited Cases

Appellate court's authority to remand to a different
Judge to preserve the appearance of faimness is an
extraordinary power and should be rarely invoked. 28
US.C.A. §2106.

[14] Criminal Law €->1192
110k1192 Most Cited Cases

The factors that the Court of Appeals considers in
deciding whether to exercise its authority to remand to
a different judge to preserve the appearance of faimess
are (1) whether the original judge would reasonably be
expected to have substantial d1fﬁcu1ty in putting out of
his mind previously expressed views or findings; (2)
whether reassignment is advisable to preserve the
appearance of justice; and (3) whether reassignment
would entail waste and duplication out of proportion to
any gain in preserving the appearance of fairness. 28
U.S.C.A. § 2106.

[15] Criminal Law €~1192
110k1192 Most Cited Cases

Remand to different judge was not warranted, on
remand from postconviction relief movant's appeal of
denial of relief so that district court could hold hearing
on movant's ineffective assistance of counsel claim;
dsstrict judge was probably I a superior positicn to
evaluate the claims, since he presided over movant's
crimmnal irial. U.S.C.A. Const. Amend. 6; 28 U.S.C.A.
§ 2106.
ARGUED: Cheryl J. Sturm (argued and briefed),

Chadds Ford, PA, for Appellant.

Charles P. Wisdom, Jr. (bnefed), Assistant United
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States Attorney, John Patrick Grant, Assistant United
States Attorney, Lexington, KY, for Appeliee.

Before: MOORE and CLAY, Circuit Judges;
LAWSON, District Judge. [FN*]

OPINION
LAWSON, District Judge.

*1 The petitioner appeals the denial of his motion to
vacate sentence filed under 28 U.S.C. § 2255. He was
convicted by a jury of several counts of sexual
misconduct perpetrated against female inmates at a
federal prison while he was employed at the facility as
a prison guard. He also was found guilty of lying
during a hearing into his misconduct before the Merit
Systems Protection Board. The principal ground for
Smith's motion is that his attorney was constitutionally
ineffective because he failed to properly advise and
comsel Smith concerning a pretrial guilty plea offer
made by the government that would have resulted in a
sentence considerably shorter than the 262 months
Snuth ultimately received. We believe that the factual
record before the district court is not siifficient to
properly adjudicate the motion. Wetherefore vacate the
lower court's judgment and remand for an evidentiary
hearmg

L

On Apnl 20, 1995, a federal grand jury sitting in the
Eastern District of Kentucky returned a multi-count
indictment against petitioner Eddie D. Smith. A
superseding indictment was handed down on August
16, 1995, which charged Smith with eight conts of
sexual misconduct and one count of perjury. Counts
one through five alleged that Smith engaged in sexual
acts by force with four different inmates while he was
employed as a correctional officer at the Federal
Medical Center (FMC) in Lexington, Kentucky, all in
violation of 18 U.S.C. § 2241(2)(1). Counts six and
seven charged that Smith engaged in sex acts with one
of the previously-named inmates while she was under
his authority, contrary to 18 U.S.C. § 2243(b). Count
eight alleged that Smth engaged in sexual contact with
yet a different imnmate while she was officially detained
and under his supervision in violation of 18 U1.S.C. §
2244(a)(4). Finally, count mine alleged that, on or about
January 12, 1994, Smith gave false material testimony
under oath before United States Administrative Law
Judge Jack E. Salyer, during a Merit Systems
Protectton Board proceeding concerning the removal of
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Srmth from his position as a correctional officer at the
Lexington Medical Center, contrary to 18 U.S.C. §
1621,

Athis axraignment, Smith was represented by the same
attorney that had appeared for him at the prior
proceeding before the Merit Systems Protection Board
in which Smith was removed from his job with the
Bureau of Prisons on account of the same misconduct
that led to his mdictment. Smith contends, and the
government does not dispute, that sometime before the
indictment was returned, the prosecution offered to
allow Srnith to plead guilty to a one-count information
charging perjury with a maximum recommended
sentence of twenty months, in exchange for abandoning
the prosecution of the sexual misconduct offenses.
Smuth did not accept that offer. About one month after
his arraignment, his lawyer withdrew and attorney
Andrew M. Stephens was appointed to represent Smruth,
Stephens avers that the guilty plea offer remained open
until approximately ten days before trial.

*2 Trial commenced on September 25, 1995. Smith

. testified on his own behalf, and maintained his

innocence of the charges. However, the Jury convicted
Smith as charged on all counts but count seven, for
which he was found not guilty. On March 8, 1996,
Smith was sentenced to multiple terms of 262 months
imprisonment on counts one, two, three and five, with
thirty-sxx months of supervised release to follow:
twelve months impnsonment on count six, with three
months of supervised release; six months imprisonment
on-count eight, with three years of supervised release;
and sixty months imprisonment on count nine, with
three years of supervised release. Count four was
dismissed on the government's motion. The sentences
were all to be served contcurrently. We affirmed Smith's
convictions on direct appeal on March 20, 1998 in an
unpublished  opinion. United States v. Smith, No.
96-5385, 1998 WL 136564 (6th Cir. Mar.19, 1998).

On March 5, 1999, the petitioner filed 2 motion
seeking to vacate, set aside, or correct his sentence
pursuant to 28 U.S.C. § 2255. In the motion Smith
alleges that defense counsel was ineffective for failing
to advise him to accept the twenty-month gnilty plea
agrecment offered by the government, and forfailing to
interview and call as 2 defense withess a FMC inmate
who would have testified that the government's
witnesses fabricated the stories about Smith. Smth
further contended in the motion that his convictions
violated the Fifth Amendments prohibition against
double jeopardy.

The government responded to the motion on Apnl 20,
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1999, attaching an affidavit of attorney Stephens. The
affidevit states that Stephens' conversations with
predecessor counsel indicated that Smith was aware,
priot to the filing of the indictment, that an offer was
on the table for a guilty ‘plea to the perjury charge.
Stephens Aff. at 1, J.A. at 69. The affidavit further
states that "Mr. Smith had been fully active in
participation of the pension denial hearings and his
potential wrongful termination. It is also relevant to the
undersigned that Mr. Smith's wife accompanied him on
every office conference, discovery conference, and
discoveryinvestigation conference of which there were
at least fifteen or twenty." Ibid. " At no time," Stephens
insists, “during the course of lengthy investigations,
review of literally reams of documents and travel
between various Federal Correctional Imstitutions
accomplished by the undersigned in investigation and
defense of this case, did Mr, Srmth ever consider the
enitry of a guilty plea.” Stephens Aff. at 2, J.A. at 70.
The affidavit speculates that "Smith at some point was
attempting to save face in front of his wife during the
pendency of their marriage and thus, that maybe [sic]
the motivation for his denial of any desire to entry [sic}
a guilty plea.” bid. Stephens also states, somewhat
cryptically, that "[i]t would be incorrect for Mr. Smith
to assert that their [sic] wasn't some taik of a guilty plea
since the offer was made and held open by thé United
States until approximately ten days before trial.” /bid

*3 The evidence against Smith, Stephens insists, was
overwhelnung, He further states that he prepared with
Smuth more than he has with any other client. When the
guilty plea offer was discussed, "it was discussed with
disgust.” Stephens AfF. at 4, ILA. at 72. There was no
doubt in his mind, Stephens states, that Smith "never
considered a plea though a plea was discussed.”
Stephens AfY. at 34, J.A. at 71-72. "[N]ever ever was
undersigned counsel directed to explore negotiated plea
offers even though same was thade." Stephens Aff, at
3, A at7l.

On March 28, 2000, Magistrate Judge James B. Todd
filed a report recormmending that the motion be denied,
After considering the petitioner's exceptions to that
report, and the government's response to those
exceptions, the district court adopted the report in an
Opinion and Order filed January 11, 2001. No
evidentiary hearing was conducted in the lower court.
The district court denied the motion on the ground that
the petitioner had failed to show prejudice as required
by Strickland v Washington, 466 U.S. 668, 694, 104
S.Ct. 2052, 80 L.Ed.2d 674 (1984), because there was
no "objective evidence in the record demonstrating a
reasonable probability that, but for his counsel's lack of
advice, he would have accepted the government's
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offer.” Opinion and Order at 3; J.A. at 112. The district
court reasoned that Smith was aware of the
govemniment's offer and rejected it, and instead
protested his inmocence at trial (which resulted in a
two-point offense level enhancement for obstruction of
Justice), and therefore it was unlikely that he would
have pleaded guilty even if he had received proper
advice from his attorney. Jbid. The district court also
rejected Smith's clain that Stephens was imeffective for
failing to interview a witness, and that prosecuting
Smith following the administrative job-removal
proceedings vielated the Double Jeopardy Clause,

The district court's judgment against the petitioner was

timely appealed on February 5, 2001, The issues raised
relate only to the question of whether Stephens' advice
to Srmith concerning the government's guilty plea offer
was constitutionally adequate, and whether the district
court erred by not conducting an evidentiary hearing to
resolve that question.

I

On appeal of the district court’s denial of a motion to
vacate, alter, or amend sentence pursuant to 28 U.S.C,
§ 2255, we review the lower court's legal conclusions
de novo and its factual findings for clear error. Nagiv.
United States, 90 F.3d 130, 134 (6th Cir.1996). The
dstrict court's decision whether to hold an evidentiary
hearing on a Section 2255 motion is reviewed under the
abuse of discretion standard. Arredondo v. United
States, 178 F.3d 778, 782 (6th Cir.1999).

[H[2][3]{4] A prisoner who files a2 motion under
Section 2255 challenging a federal conwiction is
cntitled to "a prompt hearing" at which the district
court is to "determine the issnes and make findings of
fact and conclusions of law with respect thereto.” 28
U.S.C. § 2255. The hearing is mandatory "unless the
motion and the files and records of the case
conclusively show that the prisoner is entitled to no
relief." Fontaine v. United States, 411 U.S, 213, 215,
93 S.Ct. 1461, 36 L.Ed.2d 169 (1973) (citation
omitted). See also Blanton v. United States, 94 F.3d
227, 235 (6th Cir.1996) (holding that "evidentiary
hearings are not required when .. the record
conclusively shows that the petitioner 1s entitled to no
relief.”). The statute "does not require a full blown
cvidentiary hearing in every instance .... Rather, the
hearing conducted by the court, if any, must be tailored
to the specific needs of the case, with due regard for
the origin and complexity of the issues of fact and the
thoroughness of the record on which (or perhaps,
agamst which) the section 2255 motion is made.”
United States v, Todaro, 982 F.2d 1025, 1030 (6th
Cir.1993). Furthermore, "when the trial Jjudge also
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hears the collateral proceedings ... that judge may rely
on his recollections of the trial in muling on the
collateral attack." Bianton, 94 F.3d at 235 (citing
Blackledge v. Allison, 431 U.S. 63, 74 n. 4, 97 S.Ct.
1621, 52 L.Ed.2d 136 (1977)). However, "[w]here
there is a factual dispute, the habeas court must hold an
evidentiary hearing to deternzne the truth of the
petitioner’s claims.” Turner v. United States, 183 F.3d
474, 477 (6th Cir.1999) (citing Paprocki v. Foltz, 869
F.2d 281, 287 (6th Cir.1989)). We have observed that
a Section 2255 petitioner's burden "for establishing an
entitlement to an evidentiary hearing isrelatively light."
Id. at 477.

*4 Here, Smth seeks a hearing on the question of
whether his attorney was constitutionally ineffective,
Such claims are guided by the now familiar two-
element test set forth by the Supreme Court in
Strickiand v. Washington, 466 US. 668, 104 S.Ct.
2052, 80 L.Ed.2d 674 (1984). First, a petitioner must

prove that counsel's performance was deficient, whick -

"requires showing that counsel made errors so serious
that counsel was not functioning as the 'counsel’
guaranteed the defendant by the Sixth Amendment." 7d.
at 687, 104 5.Ct. 2052. The Court explained that to
establish deficient performance, a petitioner must
identify acts that were "outside the wide range of
professionally competent assistance.” Id. at 690, 104
S.Ct. 2052. Second, a petitoner mmust show that
counsel's deficient performance prejudiced the
petitioner. A petitioner may establish prejudice by
"showing that counsel's errors were so serious as io
deprive the defendant of a fair trial " Id. at 687, 104
S.Ct. 2052.

The Supreme Court has applied this test to evaluate the
performance of attorneys representing guilty-pleading
defendants, with special attention to the second
element:
The second, or "prejudice,” requirement ... focuses
on whether counsel's constitutionally ineffective
performance affected the outcome of the plea
process. In other words, in order to satisfy the
“prejudice” requirement, the defendant must show
that there 15 2 reasonable probability that, but for
counsel's errors, he would not have pleaded gulty
and would have insisted on going to trial,
Hill v Lockhart, 474 U.S. 52, 59, 106 S.Ct. 366, 88
L.Ed.2d 203 (1985).

In this case, the trial court sumnmarily rejected Smith's
incffective assistance of counsel clamm for failure of
proof on this second element. The lower court found
that & defendant’s "own self-serving testimony” that he
would have pleadeq guilty if properly advised is not
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sufficient; in addition, the lower court required that the
defendant also present "objective evidence” to establish
prejudice. Opinion and Order at 3; LA, at 112
However, we recently stated: "Although some circuits
have held that a defendant must support his own
assertion that he would have accepted the offer with
additional objective evidence, we in this circuit have
declined to adoptsuch a requirement.” Griffin v. Unuted
States, 330 F.3d 733, 737 (6th Cir.2003) (quoting
Dedvukovic v. Martin, 36 Fed.Appx. 795, 798 (6th
Cir.2002) (unpublished)). -

{5] The district judge in this case, who also presided
over Smith's trial, found that Smith was aware of the
plea offer, rejected it, and maintained his innocence
throughout the proceedings, including to the pomt of
testifying under oath at irial that he did not engage in
the conduct described by his aceusers, which eamed
him a two-point enhancement of his offense level for
obstruction of justice at sentencing. This point was
addressed in Griffin as well, where we observed that
defendants may enter a guilty plea while maintaining
innocence under North Carolina v Alford, 400 U.S.
25, 33, 91 8.Ct. 160, 27 L.Ed.2d 162 (1970) (stating
that "reasons other than the fact that he 1s guilty may
induce a defendant to so plead ... and he must be
permtted to judge for himself in this respect™); many
defendants believe that they must maintain innocence
tight up to the point of pleading guilty in order to
fortify their bargaming positions; and the Faifth
Amendment gives defendants the right to assert their
innocence throughout a trial. Griffin, 330 F.3d at 738.
We concluded, therefore, that it "does not make sense
to say that a défendant's protestations of innocence
belie his fater claim that he would have accepted a
guiltyplea.... These declarations of imocence are ... not
dispositive on the question." Jbid. Protestations of
innocence throughout trial are properly a factor in the
trial court's analysis, however they do not, by
themselves, justify summary denial of relief without an
evidentiary hearing. See Cullen v. United States, 194
F.3d 401, 404-07 (2d C1r.1999),

*5 In Griffin, there was no dispute over the fact that
the petitioner’s trial counsel failed to convey a pretrial
guilty plea offer, and that the petitioner proceeded to
trial, where he testified that he was innocent. The panel
noted that the substantial dispanty between the
five-year sentence offered by the government and the
156 months Griffin ultimately received was enough to
warrant further exploration of the issue at an
evidentiary hearing of thie question of the reasonable
likelihood that Griffin, competently advised, would
have pleaded guilty. Grffin, 330 F3d at 739. Other
panels n this and other circuits have pointed to the
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disparity between the plea offer and the potential
sentence exposure as strong evidence of a reasonable
probability that a properly advised defendant would
have accepted a guilty plea offer, despite earlier
protestations of innocence. See Magana v Hofbauer,
263 F.3d 542, 552-53 (6th Cir.2001) (finding the
difference between a ten- and twenty-year sentence
significant); United States v. Day, 969 F.2d 39 (3d
Cir.1992) (finding ineffective assistance of counsel
when trial counsel mistakenly described the penalties at
trial as ten years rather than the twenty-two years the
defendant received at sentencing, and where a plea
offer of five years had been made); United States v.
Gordon, 156 F.3d 376, 377-81 (2d Cir.1998) (hoiding
that the wide disparity between the ten-year sentence
recommended by the plea apreement and the
seventeen-and-a-half years the defendant did receive
was objective evidence that a plea would have been

accepted),

[6][7] In this case, the petitioner concedes that he was
aware of the government's guilty plea offer. However,
citmg Boria v. Keane, 99 F.3d 492 (2d Cir.1996),
Smith contends that his attorney was ineffective
because, m hight of the overwhelming evidence of guilt,
the attorney did not insist that Smith plead guilty and
accept the twenty-month plea bargain. We do not
believe this to be a proper basis upon which to find
deficient performance by defense counsel. The decision
to plead gmlty—first, last, and always—rests with the
defendant, not his lawyer. Although the attorney may
provide an opinion on the strength of the government's
case, the likelihood of a successful defense, and the
wisdom of a chosen course of action, the ultimate
decision of whether to go to trial st be made by the
person who will bear the ultimate consequence of a
conviction,

[81[9][10] On the other hand, the attorney has a clear
obligation fo fully inform her client of the available
options. We have held that the failure to convey a plea
offer constitutes meffective assistance, see Griffin, 330
F.3d at 734, but in the context of the modern criminal
justice system, which is driven largely by the
Sentencing Guidelines, more is required. A criminal
defendant has a right to expect at least that his attorney
will review the charges with him by explaining the
clements necessary for the government to secure a
conviction, discuss the evidence as it bears on those
elements, and explain the sentencing exposure the
defendant will face as a consequence of exercismg each
of the options available. In a systern dominated by
sentencing gwidelines, we do not sec how sentence
exposure can be fully explained without completely
exploring the ranges of penalties under likely guideline
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scoring scenarios, given the information available to
the defendant and his lawyer at the time. See United
States v. Day, 969 F.2d 39,43 (3d C1r.1992) (observing
that "the Sentencing Guidelines have become a critical,
and in many cases, dominant facet of federal criminal
proceedings” such that "familiarity with the structure
and basic content of the Guidelines (including the
definition and implications of career offender status)
has become a necessity for counsel whe seck to give
effective representation."), The criminal defendant has
aright to this information, just as he is entitied to the
benefit of his attomney's superior experience and
tramning in the criminal law.

*6 [11] The record in this case leaves us in
considerable doubt over the nature and quality of the
advice Stnith received before he made his final decision
to reject the government's proposed plea bargain.
Attorney Stephens' affidavit states that Smith was
aware of a plea offer, and that Smith was predisposed
against a plea to save face in front of his wife, but it
does not,state that Stephens actually discussed the
terms of the agreement with Smith. More mportantly,
the affidavit does not state that Stephens informed
Smith of the dramatically higher sentence potentiat
(over ten times as much mcarceration) to which Smith
was exposed if he were convicted of even one of many
charges. The affidavit does not claim that Stephens at
any time expressed to Smith how unlikely he was to
prevail at traal.

Stephens stated in his affidavit that Smith "knew by
virtue of Jetiérs sent from [Stephens] to him possibility
fsic] of the steep sentence which he ultimately got."
Stephens Aff,, J.A. at 71. However, the only such
correspondence in the record came from Stephens afier
the trial. In his October 17, 1995 letter, Stephens wrote
to Smith: T wanted to fotmally advise you of what I
believe the relevant sentencing guideline provisions are
and to confirm with you the substance of my meeting
with [the probation officer] and to give you your
vanous options at this pomt.” Letter of Oct. 17, 1995
from Stephens to Smith, J.A. at 105. There is no
reference in the Jetter to earlier conversations or to
pretrial discussions of the sentencing potential in the
case. There is no other evidence that Smth’s sentencing
€xposure upon conviction of the charges in the
superseding indictment--information that, in our view,
was necessary for a proper consideration of the guilty
plea offer— was ever conveyed to Smith before trial.

[12] The failwre of defense counsel to "provide
professional guidance to a defendant regarding his
sentence exposwre pror to a plea may constitute
deficient assistance.” Moss v. United States, 323 F.3d
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445, 474 (6th Cir.2003). See also Magana, 263 F.3d at
550 (bolding that the defense counsel's €1Ioneous
advice concerning sentence exposure "fell below an
objective standard of reasonableness under prevailing
professional norms™); Day, 969 F.2d at 43 (holding that
incorrect advice about sentence exposure as a potential .
career offender undermined the defendant's ability to
make an intelhpent decision about whether to accept a

" plea offer). Whether the petitioner had this information

before be rejected the plea offer is also an important
factor in the consideration of the reasonable Iikelihood
that a properly counseled defendant would have
accepted the government's guilty plea offer.

Smith should have been given the opportumity at an
evidentiary hearing to develop arecord on these factual
issues in the lower court.

L

[13]{14] The petitioner asks that the matter be
remanded to a different judge to preserve the
appearance of fainess. Although we have the anthority
to grant that request under 28 U.S.C. § 2106, it 1s an
“extraordinary power and should be rarely invoked.”
Armceo, Inc. v. United Steelworkers of America,
AFL-CIO, Local 169, 280 F.3d 669, 683 (6th Cir.2002)
(citation omitted). The factors that we.consider are"( 1)
whether the original judge would reasonably be
expected to have substantial difficulty in putting out of
his pmd previously expressed views or findings; (2)
whether reassignment is advisable to preserve the
appearance of justice; and (3) whether reassignment
would entail waste and duplication out of proportion to
anly gain in preserving the appearance of fairness."
Sagan v. United States, 342 F.3d 493, 501 (6th
Cir.2003) (citations omitted). See also Brown v.
Crowiey, 312 F.3d 782, 791- 92 (6th Cir.2002).

*7 [15] None of these factors support the request to
remand this case to a different district court judge. The
record contains no evidence that the district court judge
would have difficulty considering the case on remand
in an objective manner, In fact, he is probably in a
superior position to evaluate the claims, since he
presided over Smith's criminal trial, His familiarity with
the' case is no evidence of a lack of propriety or
fairness, since, as we observed earlier, the habeas Judge
may rely on his or her memory of the trial when
relevant to the issues on collateral review. See Blanton,
94 F.3d at 235. To require a different district court
judge to become familiar with the factual and
procedural history of this case would waste judicial
resources.
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For the foregoing reasons, we VACATE the judgment

of the district court denying the petitioner's motion to
vacate his sentence under 28 U.S.C. § 2255, and
REMAND to the district court for an evidentiary
hearing,

FN* The Honorable David M. Lawson,
United States District Judge for the Eastemn
District of Michigan, sitting by designation.

2003 WL 22469973 (6th Cir.(Ky.)), 2003 Fed.App.
0387P

END OF DOCUMENT
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
JUDGE DAVID D. DOWD, JR.

To: All Judges and Magistrate Judges of the Northern District of Ohio

From: Judge David D. Dowd, Jr.

In Re: Making a Record in a Criminal Case where a Guilty Plea has been offered and
Rejected

Date: November 17, 2003

Dear Judges,

1. Thave reviewed this issue with the judges of this court in the aftermath of the decision
in Griffin v. United, 330 F.3d 733 (6th Cir. 2003) and now a new decision has come from the

* Sixth Circuit that bears reading as now the 6th Circuit has added fuel to the fire which arguably

makes an evidentiary hearing required in a subsequent 2255 case where the defendant knows
about and rejects a guilty plea offer and then gets hammered by the sentence. The constitutional
claim is the denial of the effective assistance of counsel. See the slip opinion in Smith v. United
States, _F.3d , filed on November 3, 2003. See 2003 Fed. App. 0387P (6th Cir.).

2. AUSA Bernard Smith sends weekly memos to the U.S. Attorneys regarding recent
opintons of the Sixth Circuit, and he has accurately summarized the Smith opinion as follows:

1. Smith v, United States, No. 01-5215 (6th Cir., filed 11/3/03)(Moore, Clay, LAWSON), is 2
fairly important case ineffective assistance of counsel 2255 case involving the question of
adequate advice to a defendant about a plea offer from the government. Defendant was convicted
of sexually assaulting/molesting federal female inmates at FMC Lexington and perjury before the
MSPB when he was fired from federal employment. The government offered him a 20-month
deal before trial; he went to trial, was convicted and got 262 months, including an upward
adjusﬁneﬁt for trial perjury. His trial attorney filed an affidavit stating that defendant rejected the
20-month offer and wanted to rnaintain "face" with his wife by denying the allegations.
Nonetheless, the court remanded for an evidentiary hearing. Defendant stated that he would have
accepted the plea if properly advised and, the Court held, the fact that he protested his innocence
at trial does not foreclose this argument. In light of the disparity between the sentences offered
and actually imposed, it is a fair inference that a properly advised defendant might have accepted
a deal. In addition (here is the "news" in this opinion), under the sentencing guidelines system,
merely conveying an offer to a defendant is not enough. Because of the complexity of the
guidelines, a defendant is entitled to an explanation from his attorney, factoring in the quality of
the government's evidence, of what a guidelines sentence would be after trial as opposed to the
government's pretrial offer. On this record, the Court cannot determine if the defendant received
this explanation, so a hearing is necessary.







MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter

RE: Rules 11 & 16; Report of Subcommittee on Proposed Amendments
Regarding Disclosure of Brady Information

DATE: October 5, 2004

The Brady Study Subcommittee, chaired by Mr., Goldberg, has continued its study
of the proposed amendments from the American College of Trial Lawyers. Mr.
Goldberg’s report on the subcommuttee’s study 1s attached.

The Federal Judicial Center completed its study of Brady material in federal and
state local rules, orders, and policies. A copy is attached. Also, Brady proposals

considered by the commuttee in 1978 and the early 1990’s 15 also attached.

This item is on the agenda for discussion at the Committee’s meeting in Santa Fe.
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September 30, 2004

Honorable Susan C. Bucklew
United States District Judge
United States District Court
109 United States Courthouse
611 North Florida Avenue
Tampa, FL. 33602

Re: “BRADY” STUDY
Dear Judge Bucklew:

I write to report upon the activity of the “Brady” subcommittee considering
codification of the disclosure of favorable information under Federal Rules of Criminal
Procedure. You will recall that the subject was first brought before our Advisory Committee at
the request of the American College of Trial Lawyers whose well-considered position paper on
this important subject had been adopted by the College’s Board of Regents. While there did not
appear to be sufficient sentiment at the Monterey meeting to adopt it as presented, what the
College has to say does carry very special weight, and when many of us added our own “Brady”
horror stories, Judge Carnes reconstituted the “Brady” subcommittee and charged us to consider
the matter further. We have done so in a lengthy conference call which included the entire sub-
committee (sans Deborah Rhodes, but including John Wroblewski) and also John Rabiej, Peter
McCabe and Professor Schlueter. While no votes were taken on any of the issues considered,
there did seem to be general agreement upon where the sub-committee and the Federal Judicial
Center might best direct future efforts:

1. The College’s proposal which required disclosure soon after indictment
and also before any guilty plea needed to be narrowed if there was to be any further

consideration of it. A much less ambitious, but also significant, amendment to Rule 16 along the
following lines was put forward:
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At least 14 days prior to trial, the government shall make
available to the defendant upon request all information
known to the government which may be favorable to the
defendant either because it tends to be exculpatory or
impeaching.

As part of Rule 16, this new addition would be subject to regulation under
Rule 16(d)(1) which provides that:

At any time the court may, for good cause, deny, restrict, or
defer discovery or inspection, or grant other appropriate relief.
The court may permit a party to show good cause by a written
statement that the court will inspect ex parte. If relief is granted,
the court must preserve the entire text of the party’s statement
under seal.

2. This more limited proposal is intended to meet some of the concerns met
by the College’s proposed amendment to Rule 16 with regard to timely disclosure and the
materiality standard (Tab A). Sample expressions of the same concerns are appended under
Tabs B and C. The College’s proposal to amend Rule 11 to require disclosure before pleas of
guilty has been abandoned.

Brady and its progeny impose a constitutional duty on the prosecution to
disclose “evidence favorable to an accused . . . where the evidence is material either to guilt or to
punishment[.]” See Brady, 373 U.S. at 87. Brady does not, however, require the prosecution to
disclose all exculpatory and impeachment information; it need disclose only that which is
material. In the context of Brady, evidence is material only where there is a reasonable
probability that the result of the proceeding would have been different absent the government’s
suppression. United States v. Bagley, 473 U.S. 667, 682 (1985).

It is logical for a rule that examines the evidence post-conviction to
provide for reversal only upon a showing that the suppressed information was material to the
defendant’s case. It seems counterintuitive, however, to allow prosecutors to make disclosure
decisions by predicting pre-trial what favorable evidence will prove material post-trial. With that
in mind, the draft proposal contains no requirement of materiality to trigger disclosure pre-trial.
The College’s proposal was the same in this regard.

This draft proposal also sets the point of timely disclosure at 14 days
before trial rather than the College’s suggestion of 14 days after indictment. Absent local rules,

there is now no uniformity whatsoever as to when federal defendants receive exculpatory
information.

3. While there was no vote and not even tentative positions taken on the Rule
16 amendment proposed here, there was general recognition that if we were to move forward
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with it or anything like it, we would be taking a very substantial step and should do so only after
careful consideration of:

a. The need for such an amendment. [ agreed to circulate a 2001
summary of successful Brady cases received from the Defender’s Office in Washington, DC It
is several years old, however, and I personally found it to be incomplete, but it is set out under
Tab D. Most recently, we have seen the government’s high profile terrorism convictions in
Detroit vacated because Brady evidence was suppressed. The District Court’s opinion in that
case is appended under Tab E.

While examination of reported cases evidencing the need for any
addition to the discovery rules is perhaps worthwhile, these decisions are only the “tip of the
iceberg.” Most of the time, when prosecutors withhold evidence, no one finds out about it.
Because the prosecutor alone can know and weigh what is undisclosed, a rule of criminal
procedure that simplifies that serious responsibility can only provide welcome guidance. Press
reports such as the New York Times headline expose” of such misconduct in the New York area
say little for our justice system:

Misconduct by prosecutors has become a national concem
in recent years, highlighted last month in a United States
Supreme Court decision [Dretke] to throw out a Texas
inmate’s death sentence because prosecutors had
deliberately withheld critical evidence.

The New York Times, March 21, 2004.

b. The Federal Judicial Center will review all federal local district
rules and all state criminal discovery rules to identify those that have dealt with Brady related
issues. The Center will also report on the history (as far back as the 70°s) of all earlier proposals
to amend the federal discovery rules.

c. The Justice Department will report upon training within the
Department and procedures for disciplinary action against prosecutors who violate Brady:.

d. The Federal Judicial Center will also examine the likelihood that
the proposed amendment will conflict with the Jencks Act and/or the congressional intent behind
it. The article appended under Tab C touches upon these issues and the federal local district rule
in Massachusetts designed to avoid the conflict.

As you can see, there is a great deal to be done if we are to continue considering
any addition to the discovery rules, and nothing possibly ready for a formal vote until our Spring,
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2005 meeting. It would, however, be helpful to know whether the full committee is of the view
that we should continue our work -- the sense of the subcommittee is that we should.

RN

D . Goldberg

DIG:amk

cc: Professor Nancy J. King
Robert B. Fiske, Jr., Esquire
Lucien B. Campbell, Esquire
Deborah J. Rhodes, Esquire
Jonathan Wroblewski, Esquire
Professor David A. Schlueter
Peter G. McCabe, Esquire
John K. Rabiej, Esquire \/
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For example witnesses may differ in describing the role of a defendant as a
manager, SUpervisor, organizer or leader'"” - designations that can greatly affect the ultimate

sentence. Similarly, government witnesses may dispute whether the loss claimed by the United

States was “reasonably foreseeable pecuniary harm, ' and the final calculation of the actual

losses in fraud cases similarly affects a sentence.''> Because witnesses who have provided
exculpatory evidence to the government are less likely to make themselves available to the
defendant or his counsel, there is a serious risk that absent disclosure by the prosecution, the
defense may never learn of material exculpatory evidence that would mitigate the offense or
reduce the punishment.

Timely disclosure of favorable information can not only diminish the degree of

the defendant’s culpability or Offense Level under the Guidelines, its receipt or the government’s

certificate in writing that none exists, can lead to an earlier decision to plead guilty whereby he
receives credit for that plea by the court.'”® Thus, when the government denies a defendant

Brady information at an early stage of the process, it may well deny him the opportunity to prove
to the government that a lesser sentence is fair based on evidence in the government’s possession

and that he is also then entitled to receive significant credit for acceptance of responsibility in
timely pleading to the offense.

V. PROPOSED AMENDMENTS TO FEDERAL RULES OF CRIMINAL
PROCEDURE 11 AND 16 AND OFFICIAL COMMENTARY

A, Proposed Amendment to Rule 16

Fed. R. Crim. P. 16(f)

(f) Information Favorable to the Defendant as to Guilt or Punishment.
(1) Within fourteen days of a defendant’s request, attorney(s) for the

government shall disclose in writing ail information favorable to the defendant..

which is known to the attorney(s) for the government or to any government

agent(s), law enforcement officers or others who have acted as investigators from -

any federal, state or local agencies who have participated in either the
investigation or prosecution of the events underlying the crimes charged.

7l

Information favorable to the defendant is all information in any form, whether or
not admissible, that tends to: a) exculpate the defendant; b) adversely impact the 2

credibility of government witnesses or evidence; ¢) mitigate the offense; or d) .
mitigate punishment.

(2) The written disclosure shall certify that: a) the government attorney has 3 3

exercised due diligence in locating all information favorable to the defendant

within the files or knowledge of the government; b) the government has disclosed ?

and provided to the defendant all such information; and c) the government
acknowledges its continuing obligation until final judgment is entered: i) to

"MYUSS.G §3B11

MUSSG §3B1 1, Commentary 2

MUSSG §2B1.1(BX])

" 8ee US S G §3E1 I (Acceptance of Responsibiiity)
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disclose such information; and ii) to furnish any additional information favorable
to the defendant immediately upon such information becoming known.

QOfficial Commentary

This amendment is intended to codify and clarify the prosecutor’s obligations
under Brady v. Maryland, 373 U.S. 83 (1963), Giglio v. United States, 405 U.S. 150
(1972) and Kyles v. Whitley, 514 U.S. 419 (1995). These Supreme Court precedents and
others require the prosecutor to provide to the defense not only directly exculpatory
evidence (Brady) but also evidence impeaching the credibility of the Government’s
witnesses (Giglio); not only evidence specifically requested by the defense (Brady) but
also that which is not requested (4gurs); not only evidence relevant to guilt or innocence
(Giglio) but also evidence relevant to sentencing (Brady); and not only evidence known
to the prosecutor (United States v. Bagley, 473 U.S. 667 (1985)) but also evidence known
to agents of law enforcement (Kyles). Proposed Rule 16(f) creates a necessary analytical
and procedural framework for the prosecution to carry out its constitutional
responsibilities.

Examples of favorable information include but are not limited to: promises of
immunity (see, e.g., United States v. Butler, 567 F.2d 885 (9th Cir. 1978)); prior criminal
records (see, e.g., United States v. Auten, 632 F.2d 478) (Sth Cir. 1980) and United States
v. Owens, 933 F. Supp. 76, 87-88 (D. Mass. 1996)); prior inconsistent statements of
government witnesses (see, e.g., United States v. Payne, 63 F.3d 1200, 1210 (2d Cir.
1995)); United States v. Kelly, 35 F.3d 929 (4th Cir. 1994); United States v. Herberman,
583 F.2d 222 (5th Cir. 1975)); information about mental or physical impairment of
government witnesses (see, e.g., United States v. Boyd, 55 F.3d 239 (7th Cir. 1995)),
inconsistent or contradictory scientific tests (see, e.g., United States v. Fairman, 769 F.2d
386 (7th Cir. 1985)); pending charges against witnesses (see, e.g, United States v. Bowie,
198 F.3d 905, 909 (D.C. Cir. 1999)); monetary inducements (see, e.g., United States v.
Mejia, 82 F. 3d 1032, 1036 (11th Cir. 1996); United States v. Fenech, 943 ¥. Supp. 480,
486-87 (E.D. Pa. 1996)); bias (see, e.g., United States v. Schledwitz, 169 F.3d 1003 (6th
Cir. 1999)), proffers of witnesses and documents relating to negotiation process with the
government (see, e.g., United States v. Sudikoff, 36 F. Supp. 2d 1196, 1203 (C.D. Ca.
1999)); and the government’s failure to institute civil proceedings against key witnesses
(see, e.g., United States v. Shaffer, 189 F.2d 682, 690-91 (9th Cir. 1986)).

Despite the fact that Brady v. Maryland recognized the prosecutor’s duty to
disclose evidence favorable to the defense in 1963, the decades since then have seen
repeated instances of prosecutors overlooking or ignoring this obligation. See, e.g.,
Boyette v. Lefevre, 246 F.3d 76 (2d Cir. 2001) (granting habeas petition after state failed
to produce evidence impeaching the victim’s identification, statements of other
eyewitnesses, and reports regarding other possible suspects); United States v Perdomo,
929 F.2d 967 (3d Cir. 1991) (overturning appellant’s cocaine possession conviction
because prior criminal record of prosecution witness was not turned over to the defense);
United States v. Pelullo, 105 F.3d 117 (3d Cir. 1997) (reversing denial of collateral relief
from wire fraud and RICO convictions upon showing that the government had withheld
evidence of prior inconsistent statements by a key witness, there were changes to FBI

e 17



e S

o

incident reports, and contradictions existed regarding the appellant’s attendance at a
particular meeting); Spicer v. Roxbury, 194 F.3d 547 (4th Cir. 1999) (upholding petition
for writ of habeas corpus because state failed to turn over evidence of conflicting
statements by main prosecution witness); United States v. Sutton, 542 F.2d 1239 (4th Cir.
1976) (prosecution concealment of coerced testimony of key witness); Lindsey v King,
769 ¥.2d 1034 (5th Cir. 1985) (granting petition for writ of habeas corpus when petitioner
showed that the prosecution failed to turn over a report indicating that a key witness
could not positively identify the petitioner as the shooter in a murder case); Carriger v.
Stewart, 132 F.3d 463, 479-482 (9th Cir. 1997) (reversing conviction where prosecution
failed to disclose witness’s prior criminal history); United States v. Brumel-Alvarez, 991
F.2d 1452 (9th Cir. 1992) (overturning drug trafficking convictions for government’s
Brady violation in not turnirig over a law enforcement official’s report that raised serious
doubts regarding the truthfulness of the prosecution’s key witness); United States v.
Pope, 529 F.2d 112 (9th Cir. 1976) (prosecution’s failure to disclose immunity to key
witness); and United States v. Scheer, 168 F.3d 445 (11th Cir. 1999) (overturning
conviction for misuse of banking funds because of the failure to disclose prosecutorial
intimidation of witnesses).

The proposed Rule 16(f) requires the prosecutor to turn over all information
favorable to the defendant within 14 days of the date the defendant requests it. Timely
disclosure of favorable information to the defense is essential to meaningful compliance
with Brady. See ABA Standards for Criminal Justice, Prosecution Function and Defense
Function 3-3.11(a) (3d Ed. 1993) and ABA Model Rule of Professional Conduct 3.8(d)
(1984). It is anticipated that, like many other discovery deadlines, this one can be
extended by agreement of the parties, and if necessary, the governmerit may apply to the
court for a protective order, under the dlready-existing provision of Rule 16(d)(1), so as
to defer disclosure to a later time. The proposed rule requires a request from the defense
in order to trigger the 14-day time frame, but the rule is not intended to obviate the
prosecution’s obligation to provide information favorable to the defense even in the
absence of a defense request, Unifed States v. Agurs, supra.

The drafters anticipate that before or at the time of guilty pleas, government
attorneys will furnish fo the defense favorable information that mitigates the offense or
punishment. As a result of the promulgation of the United States Sentencing Guidelines
and the increased importance of even minor facts that can affect punishment by
diminishing the degree of a defendant’s culpability or Offense Level, the drafters believe
that timely production of Brady information in the sentencing context is far more
significant and critical today than ever before.

Proposed Rule 16(f) requires government attorney(s) to turn over “all
information, in any form, whether or not admissible . .=” The rule thus contemplates
disclosure of not only written documents but also of tape recordings, computer data,
electronic communications, and oral information acquired through interviews or any
other means. The proposed rule does not burden the government with the responsibility
of assessing whether information is likely admissible.

+ 18«



The proposed Rule 16(f) contains no requirement that the information be
“material” to the defense. The drafters believe that the Rule’s definition of “Information
favorable to the defendant” is sufficiently clear to guide the government attorneys at the
pre-trial stage. A materiality standard is only appropriate in the context of an appellate
review since determinations of materiality are best made in light of all the evidence
addressed at trial. A materiality analysis cannot realistically be applied by a trial court
facing a pre-trial discovery request. See, e.g., United States v. Valenzuela-Bernal, 458
U.S. 858 (1982); United States v. Sudikoff, 39 F. Supp. 2d 1196, 1199 (C.D. Cal. 1999).
In cases where a failure to disclose favorable information is uncovered after the trial or
sentencing, of course, the reviewing court will presumably employ concepts of
materiality in determining the degree of prejudice, if any, suffered by the defense as a
result of the government’s failure.

Proposed Rule 16(f)’s requirement of a written disclosure and certification by the
government attorney is, the drafters believe, critical to its operation. It is anticipated that
government attorneys will describe the disclosures being made in sufficient detail to
permit the defense to investigate the information. Likewise, the government’s
certification should specifically confirm that the attorney signing it has exercised due
diligence 1n locating and attempting to locate all information favorable to the defendant
within the files or knowledge of the government. There is due diligence precedent in
three sections of Rule 16: Rule 16(a)(1)(A), Statement of Defendant: Rule 16(a)(1)}(B),
Defendant's Prior Record, and Rule 16(a)(1)(D), Reports of Examinations and Tests.

It may be prudent for the government to maintain a record of the manner in which
this due diligence inquiry was conducted so as to facilitate its response in any post-trial
proceedings, but the Rule does niot require this nor does it require the government to turn
any such record over to the defense at the time of the certification. The drafters
anticipate that in the event any government agency refuses to respond to a request from
the prosecutor for information favorable to the defendant, the prosecutor’s certification
will identify the refusing agency and official so as to permit the defense to investigate
and, if necessary, seek redress from the court. - d

The proposed rule contains no separate provision for sanctions for intentional
violations or inadvertent noncompliance. The drafters anticipate that the full range of
remedial and punitive sanctions, ranging from a trial or sentencing continuance to
dismissal of the indictment, is already available to the court under Rule 16(d)(2) as is the
Court’s general supervisory powet to craft a remedy or punishment appropriate to the
circumstances. Few courts have dismissed criminal charges as a result of Brady
violations. See, e.g., United States v. Dollar, 25 F. Supp. 2d 1320 (N.D. Ala. 1998). The
drafters believe that the far more common remedy of a new trial for Brady violations has
in many instances proven impractical and ineffective for two reasons. First, many
defendants are simply unable to afford a retrial while the cost to the government of a
retrial is under most circumstances inconsequential. Second, the remedy of a new frial

does not adequately discourage prosecutors from committing improper, incompetent or
prejudicial discovery violations.
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L INTRODUCTION

In the constitutional world of criminal procedure, a handful of Warren Court cases have taken on superhero status,
Gideon, [FN1] Mrranda, [FN2]} Mapp, [FN3] Duncan, [FN4] and Katz [FN5] are all cases in which the Court not
only announced an important procedural right, but did so in ringing moral terms that forever associated the right
with the case. These opinions possess special rhetorical power because they are expressly founded upon
fundamental values like equality, human dignity, morality of government, protection of the oppressed, and privacy.
Indeed, one suspects that the fervor with which decisions like Miranda and Mapp often are defended arises in part
because of the sense that larger values and judgments are at stake.

This essay focuses on another crimmal procedure superhero from the Warren Court, the case of Brady v
Maryland. [FN6] Brady is often heralded as the Supreme Court case that granted the criminaily accused a
constitutional right to discovery. Like the other members of the pantheon, the Brady Court announced its holding
with a strong tone of moral authority.

We now hold that the suppression by the prosecution of evidence favorable to an accused upon request violates
due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad
faith of the prosecution The principle ... is not punishment of society for misdeeds of a prosecutor but avoidance of
an unfair trial to the accused. Society wins not only when the guilty are convicted but when criminal trials are fair;
our system of the administration of justice suffers when any accused 1s treated unfairly. An inscription on *644 the
walls of the Department of Justice states the proposition candidly for the federal domain- "The United States wins
its point whenever justice is done its citizens in the courts.” [FN7]

From this Olympian perspective, Brady was the constitutional superhero that not only would ensure that a
criminal defendant had access to all important exculpatory evidence before facing the State at trial, but also
embodied the prosecutor’s ethical duty to pursue "justice” and not simply victory in the courtroom.
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Certainly when I first started teaching Brady, I taught it from this heroic viewpont. To the extent that the criminal
defense bar and legal commentators complained that exculpatory material was not forthcoming prior to trial, I
attributed such failures not to Brady, but to prosecutors failing to live up to their constitutional duties. Lately,
however, I have begun to wonder whether, like my childhood heroes, Brady is not the constitutional superhero that
I once thought. [FN8]

This essay examines the failed promise of Brady and argues that while Brady undoubtedly sets forth an important
constitutional right, its significance lies primanly outside the realm of pre-tnal discovery. In other words, if anyone
else has shared the belief that Brady sets forth an important constitutional right for discovering exculpatory
evidence prior to trial, it is time that we re-examine Brady and reahze that its superhero powers are far more
limited In fact, although it sounds provocatively odd to state, I will suggest that under the Court's current Brady
doctrine, an ethical prosecutor arguably should never be in the position of turning over Brady material prior to trial.

Before that last statement triggers an avalanche of outraged comments, let me make clear that this essay is not an
apologia for prosecutors who fail to turn over important discovery material to the defense. Rather, the essay's
purpose is to highlight the point that if academia, the courts, and lawyers are pointing to Brady as a means of
ensuring that defendants are receiving "favorable” evidence prior to trial, they are largely pointing to a mirage.
[FN9] While part of the difficuity may be that some prosecutors are not fulfilling their duties under Brady, this
essay suggests that a significant part of the problem also lies with the Supreme Court's decisions: the Court's
development of Brady's holding destined the doctrine to become less of a pre-trial discovery right and more of a
post-trial remedy for prosecutonal and law enforcement misconduct

*645 Now, it may be that most lawyers, judges, and legal observers never fell under Brady's constitutional spell
and did not believe that the case possessed sigmificant discovery powers. To the extent that Brady's mystique has
transfixed others, however, the danger exists that a Brady mirage is obscuring a clear-eyed evaluation of whether
current discovery standards are effectively granting defendants access to exculpatory evidence. In other words, if
we do not expressly recognize Brady's hmitations as a discovery doctrine, we may erroneously be tempted to
dismiss or downplay complaints that discovery rules are inadequate because of a misguided belief that Brady
ultimately will ensure that nothing important slips through. This essay's bottom-line message, therefore, is that if
Brady provides a sense of security that defendants are constitutionally entitled to broad discovery, that sense of
security is a false one. If there is legitimacy to the arguments that defendants should receive broad discovery (and I
do not attempt to resolve that debate in this essay), then either Brady must be dramatically altered or the criminal
Justice system must turn to other avenues to accomplish that goal, avenues such as statutory discovery rights and
the rules of criminal procedure.

II. THE EVOLVING MATERIALITY STANDARD AND THE FALLEN SUPERHERO

In Brady, the Court announced "that the suppression by the prosecution of evidence favorable to an accused upon
request violates due process where the evidence is material either to guilt or to punishment, irrespective of the good
faith or bad faith of the prosecution.” [FN10] In the ensuing decades, the Court has built upon this standard and
extended Brady's reach to include impeachment evidence, [FN11] evidence that the defendant has not specifically
requested, [FN12] and evidence that is in the control of government actors other than the prosecutor. [FN13]
Examined in the light of these cases, Brady appears to be an expanding doctrine into which the Court has mjected
flexibility to reflect the realities of criminal prosecutions,

As Brady's scope has been expanding to cover 2 broader range of government behavior and evidence, however,
the Court simultaneously has been contracting the Brady right on another front, that of materiality. The Court's
decisions defining what constitutes "material" evidence are particularly important because they have changed the
very nature of how Brady operates in practice. Indeed, it 15 the Court's materiality decisions that essentially have
robbed Brady of any pre-trial superhero powers and transformed the doctrine from a pre-trial discovery right into a
post-trial remedy for government misconduct. Thus, while *646 the breadth of Brady's coverage may have
expanded to cover matters like impeachment evidence, that expansion is somewhat illusory because the compass of

Copr. © West 2004 No Claim to Orig. U.S. Govt Works

http://print. westlaw.com/delivery html?dest=atp&dataid=B0055800000026320004168172BB6231 ... 6/17/2004



Page 4 of 20

33 MCGLR 643 Page 3
(Cite as: 33 McGeorge L. Rev. 643)

impeachment evidence that actually would qualify as material under Brady is now so circumseribed.

To understand the role of matenality in shaping Brady, it is helpful to briefly retrace how the Court arnved at the
current definition of what constitutes material Brady evidence. Recall the basic standard that Brady announced:
"[TThe suppression by the prosecution of evidence favorable to an accused upon request violates due process where
the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the
prosecution.” [FN14] If one goes back and reads Brady, it is a little surprising to find that while the adjective
"material” is used to describe the evidence which is covered by the new right, no definition of what constitutes
"material” is given.

Indeed, one perfectly plausible reading of "material” within the context of the opinion is that it means "relevant,”
such that the prosecution would be obligated to turn over all relevant faverable evidence. [FN15] At one point in
his Brady opinion, for instance, Justice Douglas stated the obligation in words that resonate with the idea of
relevance: "A prosecution that withholds evidence on demand of an accused which, if made available, would tend
to exculpate him or reduce the penalty helps shape a irial that bears heavily on the defendant." [FN16] Moreover,
without any signal of disapproval, the Brady majority opinion quoted the state court's rationale for reversing
Brady's death sentence, a rationale that suggests a relatively low materiality standard for reversal:

There is considerable doubt as to how much good [the co-defendant's] undisclosed confession would have done
Brady if it had been before the jury. It clearly implicated Brady as being the one who wanted to strangle the victim,
Brooks. [The co-defendant], according to this statement, also favored killing him, but he wanted to do it by
shooting. We cannot put ourselves in the place of the jury and assume what their views would have been as to
whether it did or did not matter whether 1t was Brady's hands or [the co- defendant's] hands that twisted the shirt
about the victim's neck ... It would be 'too dogmatic' for us to say that the jury would not have attached any
signtficance to this evidence in considering the punishment of the defendant Brady.

*647 Not without some doubt, we conclude that the withholding of this particular confession of [the
co-defendant] was prejudicial to the defendant Brady. [FN17]

Finally, while the Court agreed with the state court that Brady was entitled only to a new sentencing hearing and
not to a new guilt trial, its reasoning was not that the co-defendant's confession would have had no material effect
on the jury’s guilty verdict, but that the confession would have been inadmissible at the guilt trial under state law.
[FN18] The Court's holding, therefore, while not expressly embracing a relevance standard, was consistent with the
idea that the exculpatory evidence simply had to be relevant (and admissible) to be material.

If the Brady doctrine had eventually grown into this interpretation, then the doctrine very well may have taken on
the heroic qualities that I once attributed to it. And there was a voice on the Supreme Court arguing for such a
vision. Justice Marshall maintained that if Brady was to fulfill its due process aspirations of ensuring that a
defendant had a fair chance of meeting the State's allegations, then the State must be required to turn over "all
information ... that might reasonably be considered favorable to the defendant's case.” [FN19] This view, as we will
see, would likely have turned Brady into a far more vibrant channel of pre-trial discovery.

Instead, the Court ultimately rejected the heroic view through a series of decisions that gradually defined Brady's
materiality requirement with increasing strictness. As noted before, this gradual contraction of Brady's reach was
often partially masked because it took place in cases where the Court was at the same time extending Brady's
applicability to new fact situations With the benefit of hindsight, we can trace how Brady became more of a post-
trial remedy than a pre-trial discovery right.

The process began with United States v Agurs, [FN20] decided thirteen years after Brady. The case reflects
precisely the phenomenon of the Court expanding Brady's reach to new situations, while at the same time narrowly
circumscribing through the materiality requirement the actual evidence which becomes subject to discovery. In
Agurs, the Court for the first time expressly held that Brady extended to exculpatory evidence even if the defendant
had not specifically requested the evidence. [FN21] However, bringing such evidence within Brady's coverage also
necessarity raised a question that brought materiality to the fore: if no defense request is necessary to trigger Brady,
how is a prosecutor in reviewing her file to know *648 what evidence she must turn over to avoid constitutional
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sanctions? In Agurs, the Supreme Court understood the lower court’s opinion as essentially holding that
prosecutors must turn over any evidence that "might affect the jury's verdict"-—-a standard that the Court believed
for all practical purposes would mean that "the only way a prosecutor could discharge his constitutional duty would
be to allow compiete discovery of his files as a matter of routine practice.” [FN22]

While the Court encouraged “prudent prosecutor[s to] resolve doubtful questions in favor of disclosure,” [FN23]
1t also firmly clarified that Brady disclosure was not a discovery right as such, [FN24] but an obligation that dealt
"with the defendant's right to a fair trial mandated by the Due Process Clause." [FN25] While tacitly
acknowledging that the original Brady opinion was ambiguous in its intended use of the word "material,” [FN26]
the Court disavowed the view that would have equated "material” with "relevant." The Court stated that "the
prosecutor will not have violated his constitutional duty of disclosure unless his omission is of sufficient
significance to result in the denial of the defendant's right to a fair trial.” [FN27] The opinion later made clear that
“of sufficient significance” means that "the omitted evidence creates a reasonable doubt that did not otherwise
exist." [FN28]

In crafting its materiality standard, the Agurs majority was attempting to ensure that prosecutors would not run
afoul of Brady simply because they did not tumn over all of the govemment's evidence to the defendant. This
concern was highlighted because Agurs was formally extending Brady to information about which the prosecutor
did not have "notice” from the defendant that it might be important. By contrast, in prior Brady cases, the
prosecutor had been on notice because the defendant had specifically requested the information, [FN29] or because
the prosecutor realized or should have known that perjured testimony was being presented at trial--a situation that
involved such "fundamental unfairness" that any prosecutor would be aware of the need to take corrective action.
[FN30] Where a *649 specific request has not been made, however, the majority reasoned that the notice to the
prosecutor of the need to turn information over must come from the nature of the exculpatory evidence iseif. "[{]f
the evidence is so clearly supportive of a claim of innocence that it gives the prosecution notice of a duty to
produce, that duty should equally arise even if no request is made.” [FN31]

While the Agurs Court's concern over "notice” led it to adopt a stringent definition of materiality for cases where
the defendant had made no request or only a general request, it indicated that a more lement standard would apply
to specific request cases because "[w]hen the prosecutor receives a specific and relevant request, the failure to
make any response is seldom, 1f ever, excusable.” [FN32] In United States v. Bagley, [FN33] however, the Court
moved even further in characterizing Brady's materiality standard as merely one aspect of the Court's general "fair
trial" right rather than treating it as a constitutional obligation with a distinct lineage. Relying on opinions dealing
with effective assistance of counsel and vnavailable defense witnesses, [FN34] the Bagley Court announced that
a one-size-fits-all materiality standard would now govern Brady cases, regardless of whether the defendant had
made a specific request, a general request, or no request at all: "The evidence is material only if there is a
reasonable probability that, had the evidence been disclosed to the defense, the resnit of the proceeding would have
been different. A 'reasonable probability' is a probability sufficient to undermine confidence in the outcome.”
[FN35] In the later case of Kyles v. Whitley, [FN36] the Court placed a further finctional gloss on the meaning of
"reasonable probability” by stating that the question is whether "the favorable evidence could reasonably be taken
to put the whole case in such a different light as to undermine confidence in the verdict." [FN37]

The extent of Bagley's movement towards a "result-focused” standard [FN38] for determining whether Brady had
been violated was driven home in Strickler v. Greene. [FN39] While the Court did not alter the test for materiality,
the majority opinion seemed aware that a perception had arisen that Brady compelled a prosecutor to tum over
important exculpatory evidence even if the evidence *650 would not by 1itself undermine the verdict. The Court
thus went out of its way to distinguish "so-called Brady violations" from "true Brady violation[s]."”

[Tlhe term "Brady violation" is sometimes used to refer to any breach of the broad obligation to disclose
exculpatory evidence--that is, to any suppression of so-called "Brady material"--although, strictly speaking, there 15
never a real "Brady violation” unless the nondisclosure was so serious that there is a reasonable probability that the
suppressed evidence would have produced a different verdict. There are three components of a true Brady
violation: The evidence at issue must be favorable to the accused, either because it is exculpatory, or because it is
impeaching; that evidence must have been suppressed by the State, either willfully or madvertently; and prejudice
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must have ensued. [FN40]

Consequently, although the government had not disclosed powerful impeachment evidence in Strickler, [FN41}
the majority concluded that a Brady violation had not occurred because the "petitioner ha[d} not shown that there
[was] a reasonable probability that his conviction or sentence would have been different had these materials been
disclosed.” [FN42]

OI. THE MATERIALITY STANDARD MEETS THE ETHICAL PROSECUTOR

While the Court's emphasis in Strickler on clarifymg what constitutes "true” Brady material did not change the
law, it does effectively highlight a largely unexplored tension between Brady and the prosecutor's ethical duties.
The Court's clanfication between "true” Brady and "so-called” Brady material seems to be aimed at guarding
against "ethical creep”—the temptation to use ethical norms to define the constitutional standard regulating
discovery. In other words, the Court seems to be saying that a distinction must be maintained between what is
ethically desirable as prosecutorial discovery and what 15 constitutionally required

This position does have a bit of an odd feel to it given that the Brady opinion itself reminded prosecutors in
thunderous tones that their duty is "not to achieve victory but to establish justice." [FN43] Since Brady, however,
the Court has *651 consistently cautioned that Brady's discovery obligation does not stretch as far as a prosecutor’s
ethical duty. Recall that the Agurs Court emphasized that it was not going to allow Brady to be used as a means of
smuggling a de facto open-file policy into the Constitution. [FN44] More pointedly, in Kyles, the Court expressly
acknowledged that, "the rule in Bagley (and, hence, in Brady) requires less of the prosecution than the ABA
Standards for Criminal Justice, which call generally for prosecutorial disclosures of any evidence tending to
exculpate or mitigate." [FN45] This refusal to extend Brady's constitutional cobligation as far as the prosecutor's
ethical duties is not unusual, of course, as the Court frequently admonishes that constitutional duties are to be
interpreted independently of what might constitute wise or desirable public policy. [FN46]

Yet, while the untying of the constitutional standard from underlying ethical norms is not particularly remarkable,
it is still important to ask what Brady means for the ethical prosecutor. This is especially true becausc Brady,
despite the Court's later attempts at severance, remains intimately associated in both legal and public minds with
notions of prosecutonal ethics. And if we undertake this inquiry of what Brady asks of the ethical prosecutor, the
answer is quite interesting and perhaps a bit startling.

Let us conduct the inquiry by placing our prosecutor in a pre-trial situation where she receives a piece of evidence
that she must evaluate under the Court's matenality standard For the Brady obligation to be triggered, she would
have to hold the evidence in her hand and think:

This piece of evidence is so exculpatory in nature that it actually undermines my belief that a guilty verdict
would be worthy of confidence. Under Brady, therefore, I need to tumn this evidence over to the defense. Then,
once I turn the evidence over and satisfy my constitutional obligation, I can resume my zealous efforts to obtain a
guilty verdict that I have just concluded will not be worthy of confidence.

Viewed through this scenario, the Court has set Brady's materiality threshold at a point where we should be
raising an ethical eyebrow at the prosecutor who actually declares that she has "true" Brady material that she must
turn over to the defense. If the Court's materiality standard is taken literally, far from indicating that we are dealing
with an ethical prosecutor, a prosecutor tuming over Brady *652 evidence should make us pause and wonder: why
is she still pursuing prosecution after acknowledging that evidence exists creating a reasonable probability that an
innocent defendant may be convicted? Is not the prosecutor who turns over Brady evidence prior to trial, therefore,
identifying herself as precisely the type of prosecutor condemned by the Brady Court as someone more interested
in "achievfing] victory" than "establish[ing] justice?"

It 1s in this sense that I suggested at the essay's begmning that if the Court is serious about its materiality standard
for Brady, then arguably an ethical prosecutor should never have Brady material to turn over to the defense.
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Instead, a conscientious prosecutor faced with "true” Brady evidence--material so exculpatory that it would make
her question the reliability of a guilty verdict--should move for dismissal of the charges that no longer are
supported by the evidence.

Several possible responses come to mind. First, the ABA standards ethically allow a prosecutor to proceed with a
prosecution supported only by probable cause. [FN47] Under these standards, a prosecutor could find "true” Brady
material and still proceed, confident that the case has not fallen below the probable cause standard needed for
indictment. Without attempting to indict the ABA rule itself, [FN48] I would suggest that even a believer n the
ABA probable cause threshold would have serious ethical pangs as she zealously asked a jury to convict someone
about whom she entertained serious doubts as to his or her guilt. More subjectively, I would argue that most
prosecutors generally do wish to pursue “justice” rather than "victory," and "justice" would not include convicting
an individual about whom they harbor serious doubts as to guilt. Consistent with this view, prosecutorial
guidelines, such as the U.S. Attorneys' Manual, call for the prosecutor to evaluate the strength of the evidence as
measured against the reasonable doubt standard and not that of probable cause. [FN49]

Moreover, even if one takes a less charitable view of prosecutorial motives and sees prosecutors as primarily
motivated by the desire for victory, a prosecutor *653 faced with "true” Brady evidence in our scenario would be
likely to seek dismissal of the charges. Prosecutors evaluating a case are acutely aware that eventually the case
must be proven beyond a reasonable doubt, [FN50] and while it may be possible to indict a ham sandwich before a
grand jury with a probable cause standard, convicting a defendant on evidence beyond a reasonable doubt before a
petit jury is a far more daunting task. As every prosecutor knows, 1t 1s a rare case that does not develop
unanticipated weaknesses or holes (like the key witness who suddenly becomes inarticulate on the witness stand).
To proceed to trial knowing that the defense is already armed with powerful exculpatory evidence, therefore,
would seem to be inviting an adverse verdict. And while prosecutors may foremost be "ministers of justice," [FN51]
their reputation (or lack thereof) as successful trial attomeys is likely to have an impact on professional
advancement within the prosecutor's office or on the later availability of opportunities in the private sector.

There is, however, another scenario which theoretically would allow the prosecutor to adhere to an ethical
standard that requires her to believe that the defendant is guilty beyond a reasonable doubt while still turning over
“true” Brady material. This prosecutor could look at evidence and have the following internal monologue:

I can see how a trier of fact might take this piece of evidence in such a way as to disbelieve my key witness,
which would likely then lead them to find a reasonable doubt. Now, I certainly believe the witness, and I think that
I can convince the jury that he is telling the truth because of the evidence corroborating his testimony. Still, I could
see how if the jury did not hear this evidence, a court later could say that because the jury didn't have a chance to
consider the impeaching evidence, the reliability of the guilty verdict 1s undermined. Therefore, this is true Brady
material and I must turn it over,

This prosecutor, then, would appear to satisfy both the ethical mandate of pursuing only cases in which she
believes in the defendant's guilt while also finding "true" Brady material to disclose.

If this is the only scenario that allows us to find ethical prosecutors who will be turning over "true” Brady material
prior to trial, bowever, we have identified a narrow band of cases indeed. First, the thought process posits 2
prosecutor who is *654 capable of a Zen-like state of harmomzing objective and subjective beliefs, simultaneously
recognizing that the evidence objectively creates a reasonable probability that a reasonable jury will entertain a
reasonable doubt while still subjectively believing that continued prosecution is warranted. Justice Marshall, in
particular, believed that asking prosecutors to make such a "dual” assessment was to ignore "the realit[ies] of
criminal practice:" [FN52]

At the tnal level, the duty of the state to effectuate Brady devolves into the duty of the prosecutor; the duat role
that the prosecutor must play poses a serious obstacle to implementing Brady. The prosecutor is by trade, if not
recessity, a zealous advocate. He is a trained attorney who must aggressively seek convictions in court on behalf of
a victimized public At the same time, as a representative of the state, he must place foremost in his hierarchy of
mterests the determination of truth. Thus, for purposes of Brady, the prosecutor must abandon his role as an
advocate and pore through his files, as objectively as possible, to identify the material that could undermine his
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case. Given this obviously unharmonious role, it is not surprising that these advocates oftentimes overlook or
downplay potentially favorable evidence, often in cases in which there is no doubt that the failure to disclose was a
result of absolute good faith ...

The prosecutor surely greets the moment at which he must turn over Brady material with little enthusiasm, In
perusing his files, he must make the often difficult decision as to whether evidence is favorable, and must decide on
which side to err when faced with doubt. In his role as advocate, the answers are clear. In hus role as representative
of the state, the answers should be equally clear, and often to the contrary. Evidence that is of doubtful worth in the
eyes of the prosecutor could be of inestimable value to the defense, and might make the difference to the trier of
fact. [FN53]

*655 Justice Marshall's view of the "realities of criminal practice” would appear to have a firm grounding in
research on "cognitive conservatism," research which consistently shows that individuals are resistant to changing
an existing view of facts and, consequently, try to incorporate new information in a way that confirms the
pre-existing view [FN54] If Justice Marshall's view is correct, it may well be that most prosecutors who actnally
went through the thought process depicted in the monologue bubble would, in their own minds, ultimately conclude
that the impeaching evidence did not generate a realistic probability of reasonable doubt. If the prosecutor chose to
disclose the evidence, then, she would be doing so to "to be on the safe side,” rather than out of a belief that
disclosure was constitutionally required. Because of his concerns that prosecutors would have difficulty engaging
in such a dichotomous thought process, Justice Marshall advocated a materiality standard that did not require the
prosecutor to assess the likelihood that the evidence would undermine a guilty verdict.

But even if Justice Marshall underestimated most prosecutors' abilities to overcome the cognitive dissonance
inherent in the Bagley standard, the scenario underscores how high the materiality bar has been placed. Te both
trigger pre-trial Brady disclosure and remain ethical, the prosecutor simultaneously must believe that she possesses
exculpatory evidence that "could reasonably be taken to put the whole case n such a different Tight as to undermine
confidence in [a guilty] verdict,” [FN55] and that continued prosecution is still warranted despite the strength of
the exculpatory evidence. Such 2 case is likely to be a rare one, and, of course, if Justice Marshall's psychoanalysis
of prosecutors is correct, they will also need to possess the self-enlightenment necessary to avoid rationalizing (not
necessarily out of conscious bad faith) that the evidence really is not so exculpatory as to make it probable that a
jury would find a reasonable doubt.

Thus, while we can find a scenario where prior to trial a prosecutor can be both ethical and disclose "true" Brady
evidence, the scenario is a narrow one. And even in that situation, discovery of evidence so exculpatory that its
“suppression ... [would] portend such an effect on a trial's outcome as to destroy *656 confidence in its result,"
[FN56] may start to bring the prosecutor uncomfortably close to pursuing a prosecution where she entertains
significant doubts as to the defendant's guilt. Most importantly, what becomes evident is that the Brady materiality
standard when applied in the pre-trial discovery context is in serious tension with Brady's very idea of prosecutors
pursuing "justice” rather than "victory:" the closer we come to finding that certain evidence is sufficiently
exculpatory under Brady that it must be turned over, the closer we come to finding that the next ethical step is not
disclosure, but dismissal of the charges. If the standard for materiality is this high, then it should be of httle
wonder--and we in fact should be pleased--that Brady triggers relatively little pre-trial discovery.

At this point, let me confess to having engaged in a bit of rhetorical gamesmanship. I am not seriously suggesting
that prosecutors who turn over evidence under the auspices of Brady should be investigated by the state ethics
commissions. Quite to the contrary, a prosecutor turning over exculpatory evidence is likely to feel that she should
be heralded for acting in a highly ethical manner. I would suggest, however, that the vast majority of the material
turned over in these situations is what the Strickler Court labeled "so-called” Brady material: that is, evidence
which the prosecutor believes could be seen as exculpatory and therefore discloses the evidence to be on the safe
side or out of ethical considerations (or both), but which the prosecutor does not actually believe could objectively
undermine confidence in a gmilty verdict if not revealed [FN57] In turning over such evidence, then, the prosecutor
is doing so as a matter of judgment and ethical duty rather than out of a constitutional obligation.
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Indeed, despite its constitutional stinginess in defining materiality, the Court has mn various ways actively
encouraged the furning over of "so-called" Brady evidence. For although the Court has carefully distingmished
between "true” and “so-called” Brady evidence for remedial purposes, it also has been cognizant of the difficulties
that it created by crafiing a pre-trial disclosure obligation based on a post-trial conclusion that the evidence would
have created a reasonable *657 probability that the outcome would be different. In Agurs, for example, the Court
acknowledged that "there is a significant practical difference between the pre-trial decision of the prosecutor and
the post-trial decision of the judge” but then advised that "the prudent prosecutor will resolve doubtful questions
favor of disclosure.” {[FN58]

Twenty years later, the Court dispensed similar advice but in stronger rhetorical terms. In Kyles, the State
requested an even higher materiality standard than the Bagley standard, arguing that it is "difficult . to know' from
the 'perspective [of the prosecutor at] trial ... exactly what might become important later on.™ [FN59] With a stern
lecturing tone, the Court strongly rejected the State's argument for more "leeway” in deciding whether to disclose
evidence:

.... At bottom, what the State fails to realize is that, with or without more leeway, the prosecution cannot be
subject to any disclosure obligation without at some point having the responsibility to determine when it must act
... Unless, indeed, the adversary system of prosecution is to descend to a gladiatorial level unmitigated by any
prosecutorial obligation for the sake of truth the government simply cannot avoid responsibility for knowing when
the suppression of evidence has come to portend such an effect on a trial's outcome as to destroy confidence in its
result.

This means, naturally, that a prosecutor anxious about tacking too close to the wind will disclose a favorable
piece of evidence .... This 1s as it should be. Such disclosure will serve to justify trust in the prosecutor as "the
representative ... of a sovereignty ... whose interest _.. in a cruminal prosecution is not that it shall win a case, but
that justice shall be done.” And it will tend to preserve the criminal trial, as distinct from the prosecutor's private
deliberations, as the chosen forum for ascertaining the truth about criminal accusations. [FN60]

The Court's solution, therefore, for the prosecutor's difficulties in applying a "result-affecting test” [FN61} before
the result is known has been to cheerlead "the prudent prosecutor” to disclose evidence and to give a wamning
scowl to the prosecutor who would "tack ... too close to the wind." [FN62]

The Court's holdings and rhetoric thus present a somewhat curious and conflicted view of Brady's core values.
The Court appears to want prosecutors to view themselves as under an obligation to tum over "so-called" Brady,
implying that on some level it does perceive the turning over of such material as necessary *658 for ensuring fair
trials. At the same time, the Court is unwilling to place a constitutional imprimatur on the pre-trial disclosure of
such evidence because it does not want to provide a post-trial remedy unless it is convinced that serious doubts
exist as to the defendant’s guilt Brady's inability to gain a firm constitutional foothold as a pre- trial right,
therefore, can in part be attributed to the Court's concerns with post-conviction relief, resulting 1n a somewhat odd
and circular spectacle: a pre-tnial obligation that is defined through speculation on a post-trial result, a resuit which
itself ultimately may be influenced by the pre-trial decision of whether or not to disclose.

IV The Realities of Brady as a Discovery Device

Once we unmask the realities of how Brady matches up with the ethical prosecutor's duties, the limits of Brady's
pre-trial reach become apparent. While we all can readily state the materiality test for Brady, it may still have come
as something of a surpnse to actually apply the standard in a pre-trial context. I suspect this surprise results because
many lawyers, judges and law professors still reflexively tend to think of Brady in "so- called” Brady terms rather
than in "true" Brady terms. This tendency is perhaps unintentionally reinforced by the judiciary's proclivity for
speaking of Brady in language such as: "Brady does not require a prosecutor to divulge every scintilla of evidence
that might conceivably inure to a defendant’s benefit." [FN63] While true, this type of statement also carries the
implication that Brady has a fairly far reach and that the courts must, therefore, guard against letting 1ts tendrils
spread so wide that it is used to reach "every scintilla of [favorable] evidence." In reality, though, as the Strickler
Court's expression of the distinction reminds us, far from threatening to sweep every "shred of [favorable]
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evidence” [FN64] within Brady's constitutional scope, the doctrine's pre-trial discovery reach is really quite limited

Moreover, Brady's doctrinal limitations as a pre-trial discovery mechanism are magnified by the realities of
criminal practice Close to ninety percent of all cases on both the federal and state levels are resolved through
guilty pleas, and the Court has indicated that Brady will have little, if any, role to play during plea bargaining. In
United States v. Ruiz, [FN65] the Court unanimously reversed a Ninth Circuit case which had held that Brady
gave a defendant the right to disclosure of material impeachment information prior to entering a guilty plea. [FN66]
While the Supreme Court cautiously did not declare that Brady could never apply to a *659 gwlty plea, [FN67]
the Court also repeatedly emphasized that Brady was a trial- related right distinct from the decision to plead guilty.
[FN68] Consequently, the fact that nine out of ten cases are resolved by guilty pleas ensures that Brady plays a
minimal role in triggering prosecutorial disclosure of exculpatory evidence. Indeed, even in the small percentage
of cases that do proceed to trial, the courts have understood Brady as not requiring disclosure until the trial itself,
unless the failure to disclose earlier rendered the trial unfair. [FN69]

Once Brady's development as a constitutional law doctrine is coupled with the realities of criminal practice, it
should not be surprising that Brady has not generated a large amount of pre-trial discovery. Assuming the case
even proceeds to trial, it will be—and perhaps ethically should be--a rare case where a prosecutor will possess
evidence that she believes objectively raises serious questions about the defendant's guilt and yet decides to still
pursue a conviction at trial The Court, in other words, has defined “true" Brady in such a way that prosecutors in
therr daily practice should not be consistently finding such material in the files of the cases that they are taking to
trial.

It is important, therefore, to recognize Brady as less of a discovery mechanism and as more of a post-trial due
process safety check where information surfaces afler trial that exculpatory evidence was suppressed. [FN70]
Perhaps Brady's most important pre-trial function is that it stresses the prosecutor's responsibility for and the need
to be aware of all evidence within the government's possession. [FN71] By *660 making the prosecutor responsible
for all of the government's evidence, Brady provides legal leverage to both courts and prosecutors to ensure that
the police or investigating agencies have fully revealed to the prosecutor both the favorable and unfavorable
evidence that they have collected. Because the evaluation of evidence as "material” under Brady rests with the
prosecutor, she is constitutionally obligated to ensure that the police and other investigating bodies are showing her
all of the evidence that they have gathered, whether or not the police believe the evidence to be materially
exculpatory. In this sense, Brady does enhance pre-trial discovery by making the police subject to a due process
obligation to provide all evidence and information to the prosecutor so that she in turn can fulfill her constitutional
obligations. [FN72]

Otherwise, Brady's primary impact on pre-trial discovery would seem to be the sub-constitutional effect of
encouraging prosecutors to turn over "so- called” Brady evidence. From this perspective, while declining to give
constitutional status to the ABA standards for prosecutorial disclosure, Brady can be seen as helping to foster an
atmosphere consistent with their compliance. To the extent that this sub-constitutional side effect exusts, it is
laudatory, and at least one survey indicates that prosecutors often do voluntarily fill the void left by formal
discovery obligations [FN73]

What cannot be known without further study, of course, is whether prosecutors are turming over "so-called” Brady
material with the same frequency that they would if they were under a formal constitutional obligation. Certainly
the most significant difference is that a prosecutor who declines to disclose "so- called” Brady material knows that
the defendant will not have a remedy, even if the non-compliance constitutes a serious ethical violation. [FN74]
While many prosecutors are likely to turn over "so-called" Brady to be on the safe side and out of a sense of ethical
obligation, cases like Strickler v. Greene send the message that even powerful exculpatory evidence is unlikely to
cause the prosecutor to run afoul of Brady. In Strickler, the majority went so far as to say that "[t}he District Court
[which had found a Brady violation based on 'potentially devastating *661 impeachment material’ that had not been
disclosed] was surely correct that there is a reasonable possibility that either a total, or just a substantial, discount
of the [eyewitness's] testimony might have produced a different result, either at the guilt or sentencing phases,” but
proceeded to deny relief because the evidence did not establish "a reasonable probability of a different result ”
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[FN75)

If Brady is simply a tool for appellate courts to double-check the guilt of the defendant where suppressed
evidence comes to light after conviction, then the Court's fashioning of Brady seems appropriate and any turning
over of "so-called” Brady evidence is merely ethical icing on the due process cake. But this, of course, brings us
back to the origmnal point of the essay: making transparent that Brady is not a discovery doctrine but instead a
means of remedying pohice and prosecutorial misconduct or, in certain cases, unintentional but highly prejudicial
non-disclosures. And we also should not forget that an alternative view of the "Brady ideal" was possible: an
interpretation that saw Brady as a pre-trial right aimed at ensuring that a criminal trial is a full adversarial airing of
evidence before the jury.

V. Final Thoughts on Brady and Discovery

When the Court was first crafting the materiality standard, Justice Marshall expressed a view that very well might
have ied Brady to assume more of a superhero status when it came to pre-trial discovery. In Agurs, Justice
Marshall first began to voice his view that the Court's matenality standard was frustrating Brady's purposes. [FN76]
By the time of Bagley, he had come to believe that a prosecutor should have to "tum over to the defendant, all
information known to the government that might reasonably be considered favorable to the defendant's case.”
[FN77] He advocated the "reasonably favorable” standard because he believed that the due process obligation
should focus on ensuring that a defendant had all of the material necessary to effectively mount a defense to the
State's use of the prosecutorial power at trial. [FN78] In other words, what the Strickler Court termed "so- *662
called" Brady material would have become "true" Brady under Justice Marshall's standard, and failure to disclose it
would have required reversal unless the prosecutor could satisfy the harmless error standard of Chapman v.
California. [FN79]

The “reasonably favorable" standard, therefore, almost certainly would have led Brady to play a far greater role as
an avenue of pre-trial discovery, in part because it adopts a forward-looking pre-trial perspective instead of using
the cutrent post-conviction reversal standard. Rather than requiring the prosecutor to step into the shoes of a
hypothetical juror and speculate whether the evidence would cause a juror to have a reasonable doubt in a
yet-to-be- heard case, Marshall's standard would have placed the prosecutor in the far more familiar role of a
lawyer and asked a far easier question: can I see how, if I were the defense attorney, I would be abie to use this
information to advance my client's argument for acquittal? Like all lawyers, prosecutors are trained to look at how
evidence can be used to poke holes in their case so that they can anticipate how to respond to any weaknesses. By
asking the prosecutor to engage in this famihar exercise as the means of fulfilling her Brady duties, the "reasonably
favorable" query would thus have presented a standard that would have been far easier for the prosecutor to apply
prior to trial. [FN80]

Such an inquiry would also relieve the ethical tension that this essay has argued underlies the Bagley standard. As
we have seen, Bagley requires the prosccutor to achieve a state of cognitive separation where she can
simultaneously recognize that a piece (or pieces) of evidence objectively can create a reasonable doubt for the jury
while still believing that the case warrants prosecution. The “reasonably favorable" standard, by contrast, would
not require the prosecutor to obtain this Zen-like state of simultancously harmonizing objective and subjective
beliefs, but only would require that she understand how the evidence could be viewed by the defense as helpful to
her case; i other words, under Marshall's standard, Brady would be triggered far before a prosecutor would have
to engage in any serious ethical questioning of whether she should still be pursuing the case because the
exculpatory evidence exists. And, as we have seen, part of Justice Marshall's argument for the easier-to-satisfy
"reasonably favorable” standard was his behef that the psychological realities of a prosecutor's practice would
render it difficult for a prosecutor to engage in the cognitive separation that the Bagley standard now asks of
prosecutors.

*663 Whether the "reasonably favorable" standard ultimately would have been a wise constitutional rule is open
to debate on a variety of constitutional and policy grounds. [FN81] In a number of constitutional areas, not just
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with Brady, the Supreme Court deliberately has "underenforce [d]" constitutional rights because of institutional
concerns. [FN82] Beyond debate, however, is the conclusion that Justice Marshall's approach would have brought
Brady far closer to superhero status in the discovery context.

Brady remains an important constitutional doctrine and, indeed, a constitutional superhero, in certain contexts: the
doctrine can ensure that a defendant has a post-conviction remedy if police or prosecutorial misconduct is
uncovered, [FN83] even if the suppression was inadvertent. [FN84] Nor can one downplay the importance of
Brady's moral message to every government actor that they are responsible not only for collecting evidence of
guilt, but also for being vigilant as to the existence of exonerating evidence. As this essay has attempted to
highlight, however, it also is important to keep in mind that when it comes to debating whether defendants have
adequate access to discovery prior to trial, Brady's superhero credentials are distinctly human

[FNal]}. Sydney and Frances Lewis Professor of Law, Washingion & Lee School of Law. This essay is based on a
lecture given at the Umversity of the Pacific, McGeorge School of Law as part of the McGeorge School of Law's
Distinguished Speaker Series. I am grateful to Professors John Barrett, Frank Bowman, Darryl Brown, Joshua
Dressler, Willlam Geimer, Roger Groot, Dan Richman, Richard Seamon, Howard Srebnick, and George Thomas
for their helpful comments on earlier drafts.

{FN1] Gideon v. Wainwright, 372 U.S. 335 (1963).
[FN2] Miranda v. Arizona, 384 1.5. 436 (1966).
[FN3]. Mapp v. Ohio, 367 U.S. 643 (1961).

[FN4). Duncan v. Lowsiana, 391 U.S. 145 (1968).
[FN5]. Katz v. United States, 389 U.S. 347 (1967)
[FN6]. 373 U.S. 83 (1563).

[FN7]. 1d. at 87.

[FN8]. Such a reassessment perhaps should not be limited to Brady, Commentators increasingly are calling into
question the continued viability of the Supreme Court's landmark decisions in the criminal procedure area. See,
e.g, William J Stuntz, The Uneasy Relationship Between Criminal Procedure and Criminal Justice, 107 YALE
L.J.1(1997).

[FN9] The mirage metaphor has occurred to at least one other commentator writing about Brady. See M. Shawn
Matlock, The Mirage of Brady in Wyoming: How Far Will the Wyoming Supreme Court Allow a Prosecutor to
Go?, 35 LAND & WATER L. REV. 609 (1999).

{(FN10]. 373 U.S. at 87
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[FN11]. United States v. Bagley, 473 U.S. 667, 676 (1985).
[FN12]. United States v. Agurs, 427 U.S. 97, 107 (1976).
[FN13]. Kyles v. Whitley, 514 U S. 419, 438 (1995).

[FN14). 373 US at 87.

[FN15] Justice Marshall made a similar observation in his dissent in Bagley, 473 U.S. at 703 n 5 (Marshall, J.,
dissenting) (pointing to case citations within the Brady opinion that “provide strong evidence that Brady might
have used the word [material] 1 its evidentiary sense, to mean, essentially, germane to the points at issue.”). See
also Strickler v. Greene, 527 U.S. 263, 298 (1999) (Souter, J., dissenting) ("Brady itself did not explain what it
meant by 'material' (perhaps assuming the term would be given its usual meaning in the law of evidence ....)");
United States v. Coppa, 267 F.3d 132, 141 (2d Cir. 2001) ("[T]he [Brady] Court appears to be using the word
'material' in its evidentiary sense, 1.¢., evidence that has some probative tendency to preclude a finding of guilt or
lesser punishment, cf. Fed, R Evid. 401.™).

[FN16]. Brady, 373 U1.S. at 87-88 (emphasis added).

[FN17). Id. at 88 (emphasis omitted). While the Court's use of the state court's language is consistent with a
relevance-based definition of materiality, fairness requires acknowledgment that the Court was not using the
quotation to explain materiality. Rather, 1t was using the quotation as a prelude to explaining why even if the
evidence might be material under Maryland's law, the confession would have been nadmissible at the gnilt trial, so
Brady was entitled only to a new sentencing hearing,

[FN18]. Id. at 90.

[FN19]. Bagley, 473 U.S. at 695-96 (Marshall, J., dissenting).
[FN20]. 427 U.S. 97 (1976).

[FN21]. Id. at 97.

[FN22]. I1d. at 108-09.

[FN23}. Id. at 108.

[FN24] 1d. at 107 ("We are not considering the scope of discovery authorized by the Federal Rules of Criminal
Procedure, or the wisdom of amending those Rules to enlarge the defendant's discovery rights.").
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[FN25]. Agurs, 427 U.S. at 107.

[FN26]. In Agurs, Justice Stevens seemed to acknowledge the potential ambiguity when he stated: "A fair analysis
of the holding in Brady indicates that impheit in the requirement of materiality 1s a concern that the suppressed
evidence might have affected the outcome of the trial.” Id. at 104 {emphasis added)

[FN27]. 1d. at 108,

[FN28] Id. at 112. The Court also stated, however, that the defendant need not demonstrate that the suppressed
evidence "probably would have resulted in acquittal,” the standard for a new trial based on newly discovered
evidence. Id. at 111. The Court reasoned that not requiring this extra step provided recognition of the "special
significance" that the evidence had been in the government's possession and was not found in a "neutral source.”
Id. Justice Marshall in his dissent could not see the difference, since "[sJurely if a judge is able to say that evidence
actually creates a reasonable doubt as to guilt in his mind (the Court's standard), he would also conclude that the
evidence "probably would have resulted in acquittal.” Id. at 116 (Marshall, J., dissenting).

[FN29]. Brady's attorney specifically asked to see any statements by the co- defendant.

{FN30]. The perjury line of cases significantly predates the Brady decision. See, e g, Mooney v. Holohan, 294
U.8. 103 (1935). However, it is now characterized as a type of Brady violation. Agurs, 427 U S. at 103.

[FN31] Agurs, 427 U.S. at 107.
[FN32]. Id. at 106.
[FN33]. 473 U.S. 667 (1985).

[FN34]. See United States v. Valenzuela-Bernal, 458 U.S. 858 (1982) (due process is violated when testimony is
made unavailable through government deportation of a defense witness); Strickland v. Washington, 466 U S. 668
(1984) (ineffective assistance of counsel requires reversal when outcome reliability is undermined). Strickland, in
turn, relied upon Agurs in defining its reversal standard. Id. at 694.

[FN35]). Bagley, 473 U.S. at 682. The Bagley majority apparently envisioned that a lower standard of materiality
would continue to apply to the prosecution's use of perjured testimony because of its seriousness as "a corruption
of the truth-seeking function of the trial process.”" Id. at 680 (quoting Agurs, 427 U.S. at 104). In the perjured
testimony category, the evidence is "considered material unless failure to disclose it would be harmless beyond a
reasonable doubt." 1d.

[FN36}. 514 U.5. 419 (1995).

[FN37]. Id. at 435.
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[FN38]. Bagley, 473 U.S. at 714 (Stevens, J., dissenting).
[FN39]. 527 U S. 263 (1999).
[FN40]. Id. at 281-82 (footnote omitted).

[FN41] The Court rejected the Fourth Circuit's cursory characterization of the disputed impeachment evidence as
"provid{ing] little or no help " Id. at 289. The majority, however, found that, at most, the impeachment evidence
created a "reasonable possibility" of a different result rather than the requisite "reasonable probability.” Id. at
290-91.

(FN42]. Id. at 296. The dissent believed that the suppressed impeachment evidence created a reasonable
probability that a different sentencing verdict, a life rather than a death sentence, would have resulted, Justice
Souter also proposed restating the materiality standard in terms of a "significant possibility” rather than "reasonable
probability," because of his belief that the "term 'probabulity’ raises an unjustifiable risk of misleading courts nto
treating it as akin to the more demanding standard, 'more likely than not.™ Id. at 298 (Souter, J., concurring and
dissenting).

[FNA3]. Brady, 373 U.S. at 87 n.2.
[FN44]. Agurs, 427 U S. at 109,

[FN45). Kyles, 514 U.S. at 437 (citng ABA STANDARDS FOR CRIMINAL JUSTICE, PROSECUTION
FUNCTION AND DEFENSE FUNCTION 3-3 11(a) (3d ed. 1993), MODEL RULES OF PROFL CONDUCT R.
3.8(d) (1984)).

[FN46]. See, e.g., Strickland, 466 U.S. at 688 ("Prevailing norms of practice as reflected in American Bar
Assocration standards and the like ... are guides to determining what is reasonable, but they are only guides.");
United States v. Ash, 413 U.S. 300, 320-21 (1973) ("The primary safeguard against abuses of [photo arrays] is the
ethical responsibility of the prosecutor .... We are not persuaded that the risks inherent ... are so pernicious that an
extraordinary system of safeguards is required."); Cuyler v. Sullivan, 446 U.S. 335, 346 n.10 ( 19890) (although the
Sixth Amendment does not require state trial judges to inquire about conflicts-of-interest where multiple
representation exists, "[a]s our promulgation of Rule 44(c) [of the Federal Rules of Criminal Procedure} suggests,
we view such an exercise of the supervisory power as a desirable practice.").

[FN47]). ABA STANDARDS FOR CRIMINAL JUSTICE, PROSECUTION FUNCTION 3- 3.9(a) 3d ed 1993)
("A prosecutor should not institute, or cause to be instituted, or to permit the continued pendency of criminal
charges when the prosecutor knows that the charges are not supported by probable cause.").

[FN48] Interestngly, after setting out the probable cause standard, the ABA standard appears to back away from
using probable cause to justify prosecution, stating that "[a] prosecutor should not institute, cause to be instituted,
or permit the continued pendency of criminal charges in the absence of sufficient admissible evidence to support a
conviction." 1d. The ABA standards also provide that "[a] prosecutor should not be compelled by his or her

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works

http://print. westlaw.com/delivery.html?dest=atp&dataid=B0055800000026320004168172BB6231 ... 6/1 7/2004



Page 16 0f 20

33 MCGLR 643 Page 15
(Cite as: 33 McGeorge L. Rev. 643)

supervisor to prosecute a case in which he or she has a reasonable doubt about the guilt of the accused " Id.
3-3.9(c).

{FN49]. The U.S. Attorneys' Manual recognizes that "[t]he probable cause standard is ... a threshold consideration
onty. Merely because this requirement can be met in a given case does not automatically warrant prosecution;
further mvestigation may be warranted, and the prosecutor should still take nto account all relevant considerations,
including those described in the following provisions.” U.S. ATTYS' MANUAL 9-27.200 cmt. (U.S. Dep't of
Justice 2002). The Manual proceeds to state that "both as a matter of fiundamental fairness and in the interest of the
efficient administration of justice, no prosecution should be initiated against any person unless the government
believes that the person probably will be found guilty by an unbiased trier of fact.” Id. 9-27.220 cmt.; see also
STANDARDS FOR NATL PROSECUTION (Natl Dist. Attys' Ass'n,, 2d ed. 1991) (amended 1999) ("The
prosecutor shall file only those charges which he believes can reasonably be substantiated by admissible evidence
at trial.").

[FN50). Cf. U.5. ATTYS' MANUAL 9-27.300 cmt.

At the outset, the attorney for the government should bear in mind that at trial he/she will have to produce
admissible evidence sufficient to obtain and sustain a conviction or else the government will suffer a dismissal. For
this reason, he/she should not include in an mformation or recommend in an indictment charges that he/she cannot
reasonably expect to prove beyond a reasonable doubt by legally sufficient evidence at trial.

Id.

[FN51]. MODEL RULES OF PROF'L CONDUCT R. 3 8 cmt. (2002); see also Berger v. United States, 295 U.S.
78, 88 (1935).

[FN52]. Justice Marshall's emphasis on “the reahties of criminal practice” is consistent with his general emphasis
on the necessity of recognizing that the Court's holdings would be implemented in the real world: "His legal
positions, ... seem to have been reoted, not in any overarching ideclogy of limited government, but in an intense
awareness, based upon long experience, that those who wield the authority of the state are but human actors."
Bruce A. Green & Daniel Richman, Of Laws and Men: An Essay on Justice Marshall's View of Criminal
Procedure, 26 ARIZ. ST. L.J. 369, 370 (1994). For a penetrating look at the realities of how federal prosecutors
exercise their discretion, especially in relation to interacting with agents, see Daniel Richman, Prosecutors and
Their Agents-Agents and Their Prosecutors (forthcoming) (on file with the author).

[FN53] Bagley, 473 U.S. at 696-98 (Marshall, J., dissenting). Justice Marshall illustrated his argument with a
"telling example, offered by Judge Newman when he was a United States Attorney."”

I recently had occasion to discuss [Brady] at a PLI Conference in New York City before a large group of State
prosecutors .... I put to them this case: You are prosecuting a bank robbery. You have talked to two or three of the
tellers and one or two of the customers at the time of the robbery. They have all taken a look at your defendant in a
line-up, and they have said, "This is the man." In the course of your investigation you also have found another
customer who was in the bank that day, who viewed the suspect, and came back and said, "This is not the man."

The question I put to these prosecutors was, do you believe you should disclose to the defense the name of the
witness who, when he viewed the suspect, said "that is not the man"? In a room of prosecutors not quite as large as
this group but almost as large, only two hands went up. There were only two prosecutors in that group who felt
they should disclose or would disclose that information. Yet I was putting to them what I thought was the easiest
case--the clearest case for disclosure of exculpatery information! 1d. at 697 (citing J. Newman, A Panel
Discussion before the Judicial Conference of the Second Judicial Circuit (Sept. 8, 1967), reprinted in Discovery in
Criminal Cases, 44 F.R.D. 481, 500-01 (1968))
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(FN34]. See Donald C. Langevoort, Where Were the Lawyers? A Behavioral Inquiry Into Lawyers' Responsibility
for Clients' Fraud, 46 VAND. L. REV. 75, 100-01 (1993) (examming how cognitive conservatism can impede a
lawyer's ability to recognize client fraud).

[FN55] Kyles, 514 U S. at 419.
[FN56]. 1d. at 439.

[FN57]. As a small sliver of anecdotal evidence, during the year that I served as a Special Assistant United States
Attorney, I came across what the Strickler Court would now label "true” Brady evidence on only two occasions
(this hindsight assessment assumes, of course, that I am accurately overcoming any cognitive dissonance). In one
case, after the exonerating evidence came to light, the charges were dismissed based on a government motion for
dismissal. In the other case, the Brady evidence came to light mid-trial and essentially matched the second scenario
described above (i.e., I strongly still believed that the defendant was guilty, but I could also see how the evidence
might make the jury doubt a key witness's testimony); the defense attomey made effective use of the evidence on
cross-examination and the jury hung. During that year, however, I generally did not draw a distinction between
"true" and "so-called” Brady, in part because Strickler had not yet been decided, and in part because the section in
which I worked strongly endorsed the turning over of any evidence of an exculpatory nature. As a matter of course,
therefore, I tumed over evidence which we might now term "so- called" Brady evidence but which was not
constitutionally compelled. Although beyond the scope of this essay, my observations during that year strongly
confirmed the idea that the norms and expectations of a prosecutor's office will mfluence the behavior of its
lawyers beyond the strict letter of the law. Cf. W. Bradley Wendel, Nonlegal Regulation of the Legal Profession:
Social Norms in Professional Communities, 54 VAND. L. REV. 1955 (2001).

[FN58]. Agurs, 427 U.S. at 108,
{FN59]. Kyles, 514 U.S. at 438,
[FN60]. 1d. at 439-40 (citation omitted).

[FN61] United States v. Coppa, 267 F.3d 132, 143 (2d Cir. 2001) (recognizing that the Brady disclosure standard
requires "[a]n assessment ... best made after a trial is concluded.”).

[FN62]). Kyles, 514 U.S at 439.

[FN63]. United States v. Reyes, 270 F.3d 1158, 1166 (7th Cir. 2001) (quoting Lieberman v. Washington, 128
F 3d 1085, 1092 (7th Cir 1997)).

[FN64]. Smith v. Sec'y of N.M. Dep't of Corr., 50 F.3d 801, 823 (10th Cir. 1995).
[FN65). 122 8.Ct. 2450 (2002)
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[FN66]. Because the Ninth Circuit concluded that Brady applied to plea agreements, it proceeded to find that the
government could not lawfully require defendants to waive their right to Brady information. United States v. Ruiz,
241 F 3d 1157, 1167-69 (9th Cir. 2001}.

{FN67]. The majority expressly noted in its opinion that the plea agreement in issue had obligated the government
to turn over "any information establishing the factual innocence of the defendant™ and that the evidence at issue
was impeachment evidence. Ruiz, 122 S.Ct. at 2455-56. One possible mmference is that Brady might apply to guilty
pleas if a plea agreement did not contain a rough equivalent to Brady or if the exculpatory evidence at issue more
directly proved the defendant's innocence than impeachment information. Id. at 2457 (Thomas, J., concurring).
This possible interpretation led Justice Thomas to write a special concurrence to clarify his view that Brady is "not
implicated at the plea stage regardless.” Id. See also Matthew v. Johnson, 201 F.3d 353 (5th Cir. 2000) (suggesting
that Brady may not apply to guilty pleas).

[FN68]. The majority opinion used italics not once but twice in expressing the view that Brady impeachment
matenal relates to "the faimess of a trial, not ... to whether a plea is voluntary." Ruiz, 122 S.Ct. at 2455 "[T]he
need for this information is more closely related to the fairness of a trial than to the voluntariness of the plea.” Id. at
2457.

[FN69]. See BENNETT L. GERSHMAN, PROSECUTORIAL MISCONDUCT §§ 5:13-:15 (2d ed 2000).

[FN70]. Possible Brady violations can surface in a variety of ways, ranging from an ethical prosecutor learning of a
problem and disclosing it, Imbler v. Pachtman, 424 U.S. 409, 413 (1976) (prosecutor revealed newly discovered
evidence "from a belief that 'a prosecuting attorney has a duty to be fair and see that all true facts, whether helpful
to the case or not, should be presented™), to the defense filing a Freedom of Information Act request, United States
v. Bagley, 473 U.5. 667 (1985) (FOIA request uncovered contracts with government witness which contradicted
pre-trial claims that no "deals, promises or inducements” had been made).

[FN71]. See, e.g., Kyles, 514 U.S. at 437 The Court's encouragement of voluntary disclosure coupled with its
expansive view of what is exculpatory offers defense counsel an opportunity to seize the initiative by filing Brady-
Kyles motions specifically requesting evidence that might be exculpatory in their case. Kyles suggests that defense
counsel should think broadly, citing evidence like that at 1ssue in Kyles' evidence calling into question the
credibility of non-witnesses, internal police documents providing the basis for claiming the police were negligent in
their investigation, or evidence comparable to the list of license numbers of the cars in the crime scene's parking
lot. See William S. Geimer, Pretrial Kyles, 1998 Annual Criminal Law Seminar (Viginia Trial Lawyers
Association) (on file with author). While specific requests are encompassed with Bagley's one-size-fits-all
matetiality standard, they still are more likely to yield a finding of materiality because they put the prosecutor on
notice that the defendant views the information as potentially exculpatory. Bagley, 473 U.S. at 682-83

[FN72). See generally Robert Hochman, Brady v. Maryland and the Search for Truth in Criminal Trials, 63 U.
CHI. L. REV. 1673, 1700-05 (1996).

[FN73]. See, e.g., Wm. Bradford Middlekauff, What Practitioners Say About Broad Criminal Discovery Practice,
CRIM JUST, Spring 1994, 14, 55 (stating that seventy-six percent of responding Assistant U.S. Attorneys in a
1984 ABA survey stated that they provide extensive discovery beyond what is required by the Federal Rules of
Criminal Procedure and forty-two percent adopt an open- file policy). See also Laurie I. Levenson, Working
Outside the Rules: The Undefined Responsibilities of Federal Prosecutors, 26 FORDHAM URB. L.J. 553, 562-63
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(1999) {establishing how prosecutors have ethical obligations to fill in the "gaps" in areas such as discovery).

[FN74] Unless state law provides for a new tnal where failure to disclose falls shy of a Brady due process
violation, the defendant will not be entitled to a new trial at which he can use the exculpatory evidence. Even the
chances of a disciplinary proceeding against the prosecutor for violating the ethics rules are slim. One commentator
found that "disciplinary charges have been brought mfrequently and meaningful sanctions rarely applied” against
prosecutors for violating the ethical rules govermng discovery. Richard A. Rosen, Disciplinary Sanctions Against
Prosecutars for Brady Violations: A Paper Tiger, 65 N.C. L. REV. 693, 697 (1987).

[FN75] Strickler, 527 U.S, at 291.

[FN76]. See Agurs, 427 U.S. at 119 (Marshall, J., dissenting) (stating that the defendant should be entitled to a new
trial if he shows "there is a significant chance that the withheld evidence, developed by skilled counsel, would have
induced a reasonable doubt in the minds of enough jurors to aveid a conviction.").

[FN77]. Bagley, 473 U.S. at 695-96 (Marshall, I, dissenting).

[FN78]. Once the prosecutor suspects that certain information might have favorable implications for the defense,
cither because it is potentially exculpatory or relevant to credibility, I see no reason why he should not be required
to disclose 1t. After all, favorable evidence indisputably enhances the truth-seeking process at trial. And it is the job
of the defense, not the prosecution, to decide whether and i what way to use arguably favorable evidence. In
addition, to require disclosure of all evidence that might reasonably be considered favorable to the defendant
would have the precautionary effect of assuring that no mformation of potential consequence is mistakenly
overlooked. By requiring full disclosure of favorable evidence in this way, courts could begin to assure that a
possibly dispositive piece of information is not withheid from the trier of fact by a prosecutor who is torn between
the two roles he must play. A clear rule of this kind, coupled with a presumption in favor of disclosure, also would
facilitate the prosecutor’s admittedly difficult task by removing a substantial amount of unguided discretion.

Id. at 698.

[FN79]. Id. at 704 (citing Chapman v. California, 386 U S 18 (1967)). Chapman would require "revers[al] unless
it is clear beyond a reasonable doubt that the withheld evidence would not have affected the outcome of the trial.”
Id. Justice Marshall acknowledged the criticism that the harmless error standard could be applied so as to make
little practical difference, but he believed that by making ciear that the duty to disclose extended to "all" favorable
evidence and not just "some,” his standard would engender greater disclosure, Id. at 705.

[FN80]. Justice Marshall argued that this standard acknowledged that "[nJo prosecuter can know prior to trial
whether such evidence will be of consequence at trial; the mere fact that it might be, however, suffices to mandate
disclosure.” Id. at 702-03.

[FN81] Canada's experience with prosecutorial discovery offers an interesting counter-example to the United
States Supreme Court's chosen route Canada adheres to a standard of disclosure more closely attune to Justice
Marshall's approach, requiring "disclosure of all relevant information" with relevance being defined as having a
reasonable probability that it will be useful to the accused; no distinction, however, is made between inculpatory
and exculpatory evidence. See Regina v. Stinchcombe [1991] §.C.R. 326. For a defense of the United States
Supreme Court's "reasonable probability” standard, see Corinne M. Nastro, Strickler v. Greene- Preventing
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Injustice By Preserving the Coherent 'Reasonable Probability’ Standard to Resolve Issues of Prejudice in Brady
Violation Cases, 60 MD. L REV. 373 (2001).

[FN82]. Robert C. Post & Reva B. Siegel, Equal Protection by Law Federal Antidiscrimination Legislation After
Morrison and Kimel, 110 YALE L.J. 441, 467 (2000); Lawrence Gene Sager, Farr Measure: The Legal Status of
Underenforced Constitutional Norms, 91 HARV. L. REV. 1212, 1218 (1978).

[FN83]. See, e.g., In re an Investigation of W. Va. State Police Crime Lab., Serology Div., 438 S.E.2d 501 (W. Va.
1993) (relying on Brady to provide system-wide relief where crime lab investigator engaged in widespread
misconduct that was not discovered until after numerous trials)

[FN84]. Brady, 373 U.S. at 87.

END OF DOCUMENT
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Kathryn Keneally

Two Trial Courts Differ on the Requirements for Timely Disclosure of Impeachment Materials

Defense counsel routinely request pretrial disclosure of information and materials that may tend to provide a
defense or to exculpate the defendant. In the Southern and Eastern Districts of New York, as I am certamn occurs
elsewhere, the equally routine answer from the government is that "it is aware of its obligations under Brady v,
Maryland, 373 U.S. 83 (1963) and its progeny and will comply with them." [FN1]

As part of the routine pretrial disclosure requests, defense counsel will ask for the production of prior statements
and impeachment materials of witnesses that the government intends to call at trial. In the Southern and Eastern
Districts of New York, the routine answer is that such material will be "supplied sufficiently in advance of their
cross-examination to allow defendants to make appropriate use of such statements." [FN2]

The government does not, however, merely ask that defendants and the courts have confidence in the prosecution
to determime how far in advance the materials must be produced to permit "appropnate use" by the defense. The
govemnment in these districts, certainly as a matter of policy and also as its contention of the law, asserts that the
materials need not be produced prior to the time for the production of other materials under the Jencks Act Thus it
is the government's position that impeachment material contained in prior statements to government witnesses need
not be made available to the defense until after the witness testifies at trial. [FN3] While as a courtesy in some
cases, at the government's discretion, or more often with the strong encouragement of the judge who does not wish
to sce mid-trial delays, impeachment materials might be produced in advance of trial, many prosecutors' offices
routinely assert and reserve their purported nights not to do so.

Recently, these routine government responses, and their underlying assumptions, have been subject to increasing
challenge. Foremost, NACDL life-member Jay Goldberg set out an articulate, well-reasoned argument against
blithely accepting the government's positions in an article in the September/October 1998 1ssue of The Champion.
[FN4] Soon thereafter, in rules effective December 1998, the U.S Distnict Court for the District of Massachusetts
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promulgated detailed provisions for automatic disclosure in criminal cases, and specifically required that certain
impeachment materials produced no later than 21 days before a scheduled trial, [FN5]

Now, two recent decisions have directly addressed, to opposite results, whether impeachment materials must be
produced when timely Brady disclosure 1s due, or rather may be held back and produced only under Jencks Act
deadlines.

Eastern District of New York Holds Impeachment Material Must Be Disclosed Pre- Trial

In Umted States v. Shvarts, [FN6] the defense requested pretrial disclosure of information that may be used to
mmpeach government witnesses. While promising to provide ™material' impeachment evidence sufficiently n
advance of a witness' testimony so as to be of use to the defendant,” the government asserted that the defense was
mistaken in believing that impeachment materials must be disclosed before trial. {FN7]

The trial judge disagreed: "The Court's reading of the relevant authorities leads it to conclude that it is the
government and not the defendants that is mistaken." [FNE]

The court began its analysis with the long-standing rule set out by the Supreme Court in Giglio v. United States
[FN9] that evidence affecting the credibility of a witness falls within the rule of Brady. The court further took note
of subsequent Supreme Court decisions that "disavowed any difference between exculpatory and impeachment
evidence for Brady purposes.” [FN10] The court found these pronouncements to be unambiguous and unequivocal,
and squarely grounded on the demands of due process. [FN11]

The court then turned to the government's reasons for resisting the defense's nght to the timely disclosure of
impeachment materials. The court noted that the government based its "confidently asserted resistence ... [and]
seeming justification" *50 at least in part on "two frequently stated propositions," specifically: "(1) There is 'no
general constitutional right to discovery in a criminal case and Brady did not create one™ ... and {2) as a general
matter, a defendant has no constitutional right to receive either Brady or Giglio material prior to trial.” [FN12] The
court took each in turn.

First, the court reiterated that Brady and its progeny create the obligation of the government to disclose
exculpatory evidence, including and in particular impeachment evidence, and that the obligation 1s of constitutional
dimension. The court continued: "That constitutional obligation of the government to disclose creates a
corresponding right in the accused to receive " [FN13] Thus while the government routinely asserts, and the court
in Shvarts acknowledged, that there is no general constitutional right to discovery in crimmal cases, the court
concluded that "it must also surely be comrect to declare that there is a specific constitutional right in the defendant
to requested discovery of impeachment and exculpatory evidence favorable to him." [FN14]

As to the second prong of the government's contentions, that the defendant does not have a right to receive Brady
or Giglio material in advance of trial, the district court in Shvarts quoted the language of Brady itself: ™A
prosecution that withholds evidence on demand of an accused which, 1f made available, would tend to exculpated
him or reduce the penalty, helps shape a trial that bears heavily on the defendant ™ [FN15]

The court then noted that in Weatherford v. Busey, the very case that the government routinely cites for the
proposition that there is no general constitutional right to discovery in a cnmunal case, the Supreme Court also
stated that, under Brady, the prosecution has the duty under the due process clause to disclose evidence favorable
to the defense "upon request.™ [FN16]

The court in Shvarts next directly took on the "conflation of Brady and the Jencks Act." [FN17] Section 3500 of
Title 18, the Jencks Act provides in part that "no statement or report in the possession of the United States which
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was made by a Government witness or prospective Government witness (other than the defendant) shall be the
subject of subpoena, discovery, or inspection until said witness has testified on direct examination 1 the trial of the
case." [FN18] Reasons given for the enactment of the Jencks Act include concerns for the safety of witnesses and
confidentiality interests of the prosecution. [FN19]

The 1ssue, as the Shvarts court identified, is "whether the timing of Brady or the Jencks Act was controlling.”
[FN20] Conceding that courts are far from unanimous in their view of this issue, and indeed citing a number of
district court decisions that have held that witness statements are not required to be produced prior to the time set
by the Jencks Act, [FN21] the court in Shvarts nonetheless found that the more persuasive position was that when
Brady and Giglio materials are contained in witness statements, they are to be produced on request, prior to trial.

The district court in Shvarts took its reasoning expressly from the decision by the District of Massachusetts in
United States v. Snell. [FN22] The court in Snell reasoned that the statutory provisions of the Jencks Act should
not be found to supersede the constitutional requirements of decision in Brady and its progeny. [FN23] As the
Snell court summarized: "Put otherwise, in seeking to harmonize the Jencks Act and Brady, it makes no sense to
indulge in a crabbed interpretation of a constitutional right, Iikke Brady, and an expansive interpretation of a
statutory one like Jencks." [FN24] Notably, the court in Shvarts also observed that the Brady decision followed the
Jencks Act by some six years. [FN25]

Thus the court in Shvarts held on the motions before it: "As to exculpatory or impeachment evidence, it being the
view of the court that the constitutional cbligations imposed upon the prosecutor by Brady, Giglio, Agurs and
Bagley must prevail over the Jencks Act where the two collide, the government is hereby directed to make such
evidence known to the defendants." [FN26]

In apparent recognition of the concems that onginally gave rise to the enactment of the Jencks Act, the court
allowed that, if the government behieved that immediate disclosure of impeachment evidence might jeopardize
witness safety, the court would consider an ex parte application for modification of its order to address those
concerns. Quoting United States v. Agurs, the court nonetheless admonished that ™the prudent prosecutor will
resolve doubtful questions in favor of disclosure," [FN27]

So. District of New York Disagrees, Adheres to the Jencks Act Timetable

Less than two weeks after the decision in Shvarts, a trial judge i the Southern District of New York considered
the same 1ssues in United States v. Jacques Dessange, Inc., [FN287 and reached the opposite conclusion.

The defense in Jacques Dessange requested pretrial disclosure of all government withess interviews, regardless of
whether the government imtended to call the witnesses at tnal, and also specifically sought the reports concerning
certain individuals that had been employees of the corporate defendant. The court in was made aware of the
decision in Shvarts, and summarized that the court in the prior case "reasoned that, since Brady material must be
produced 'on demand,’ and Giglio material 13 Brady matenal, Giglio material must also be produced pretrial if
demanded.”" [FN29]

*51 The court in Jacques Dessange began 1ts analysis with the premise that the government, to meet its Brady
obligations, must disclose "sufficient information to the defendant to insurc that the defendant will not be denied
access to exculpatory evidence known only to the Government." [FN30] The court built on this premise to
conchlude that the government "may fulfill its Brady obhigation by directing the defendant's attention to witnesses
who may have exculpatory evidence,” and continued by observing that "[o]nce the defendant is made aware of the
existence of such witnesses, he may attempt to wmterview them to 'ascertain the substance of their prospective
testimony,’ or subpoena them 1f the Government does not intend to call them as witnesses at trial.” [FN31]
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Setting aside the obvious problems that witnesses may not make themselves equally accessible to the government
and the defense, that indeed the government has been known actively to discourage its witnesses from making
themselves available to the defense, and that the government has uniquely persuasive incentrves such as immunity,
plea bargamning, and grand jury subpoena powers, the Jacques Dessange decision drew a line between exculpatory
evidence and impeachment evidence that is not supported by the Supreme Court case law. Thus the court speaks
not of material under Brady and Gighio and their progeny, but separately of Brady or Gigho material.” [FN32]
Concluding that Brady does not require that the requested government reports of witness mterviews be turned over
as exculpatory evidence, the court only then constdered the government's obligations concerning impeachment
material.

Accepting the government's contention that witness statements containing potential impeachment material need
not be disclosed pretrial, the court in Jacques Dessange flatly stated: "Giglio material is customarily produced in
this District with Section 3500 material in recogmition of the fact that this type of Brady material does not
ordinarily require any independent investigation in order to use it effectively at trial." {FN33] Agam, the opinion in
Jacques Dessange failed to consider the real world view of the defense.

It may be customary for the local prosecutors to believe that there 1s a distinction in the pre-trial usefulness of
impeachment evidence and other exculpatory material It is not hard for defense counsel, however, to see myriad
ways in which access to information that tends to impeach a government witness might be better developed through
the type of independent investigation that Brady intended to safeguard, and may be put to more effective use if
disclosed before a trial begins rather than after the witness testifies. As Giglio, Bagley, and the other cases that
comprise Brady's progeny have repeatedly recognized, impeachment evidence 1s not a thing different from, but
merely a form of, exculpatory evidence And the disclosure of exculpatory evidence, including impeachment
evidence, allows the defendant to test the essential truth of the govemment's charges, including by testing the
credibility of the government's witnesses The point, as recognized in Shvarts and given too short shrift in Jacques
Dessange, is that the timely disclosure of impeachment material serves both the government and the defense,
because it serves due process.

*52 Massachusetts Rules Present A Compromise Worth Censidering

As noted above, effective December 1998, the U.S. District Court for the District of Massachusetts promulgated a
set of rules for automatic disclosure in criminal cases. Rule 116.2(B}(2) expressly addresses the disclosure of
impeachment material, and requires its production not later than 21 days before the trial date.

Impeachment matenal 1s defined to include (a) information that tends to cast doubt on the credibility or accuracy
of government witnesses, (b) inconsistent statements by government witnesses concerning the alleged criminal
conduct, (c) statements by other persons that are inconsistent with the statements of government witnesses
concerning the alleged criminal conduct, (d) information concerning bias or prejudice of a government witness, (¢)
federal offenses subject to prosecution and known by the government to have been committed by its witnesses, (f)
prior conduct of government witnesses that may be admussible to challenge credibility, and (g) information
concerning any mental or physical impairment that may cast doubt on the credibility of the government's witnesses.

[FN34]

Notably, when the mmpeachment material 1s defined to include statements, such as the prior inconsistent
statements of the government's witnesses, the pre-tnal disclosure obligation may be met by providing "a description
of such a statement” rather than the statement itself. [FN35] The Massachusetts local rules also contain express
provisions to allow a party to declme to make disclosure if to do so would be "detrimental to the interests of
justice,” and for motion practice, including possible ex parte review and appropnate protective orders. [FN36] The
report of the judicial members of the committee that established the Massachusetts local rules recognized and
declined to resolve the issue of whether a court should order pre-trial disclosure of witness statements that might
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otherwise be subject to the Jencks Act disclosure requirements [FN37] Rather, through the specific provisions of
the local rules, the judges of the District of Massachusetts sought a mechamsm to balance the government's
proprietary and genuine security interests in its witness's statements and the defendants' need to obtain information
m sufficient time to prepare for trial,

Readers with ideas, comments, mformation, etc. are welcome to contact.

‘White-Collar Crime

Kathryn Keneally
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New York NY 10022

Phone (212) 754-1700
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[FNal]. KATHRYN KENEALLY specializes i white-collar crime, tax controversy, and commercial litigation. In
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[FN1]. See, e.g , United States v. Shvarts, 2000 WL 245308, at *6 (E.D.N.Y. March 1, 2000) (Glasser, 1).

[FN2]. See, e.g, United States v Jacques Dessange, Inc., 2000 WL 280050, at *8 (S.D.N.Y. March 14, 2000)
(Cote, 1.).

[FN3]. See 18 U.S.C. § 3500(a).

[FN4]. Goldberg, Jay, Your Clients' Brady-Gigho Rights Are Not Protected, THE CHAMPION, Sept/Oct 1998 at
41.

[FN5]. See NACDL News: Massachusetts District Court Issues Bold New Federal Discovery Rules, THE
CHAMPION, Jan/Feb 1999 at 8.

[FN6]. 2000 WL 245308, at *6 (E.D.N.Y. March 1, 2000).
[FN7] Id. at *6
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[FN8]. Id

[FN9]. 405 U.S. 150 (197).

{FN10]. Shvarts, 2000 WL 245308, at *6, quoting Kyles v. Whitley, 514 U.S. 419, 433 (1995); accord United
States v. Bagley, 473 U.S. 667 (1985).

[FN11]. Id. at *6-7.

[FN12]. Id. at *7 (citations omitted).

[FN13]. 1d.

{(FN14]. 1d.

[EN15]. Id. at *7, quoting Brady v. Maryland, 373 U.S. 83, 87-88 (1963).
[FN16]. Id. at *7-8, quoting Weatherford v. Busey, 429 U.S. 545, 559 (1977).
[FN17). Id. at *8.

[FN18]. 18 U S.C. § 3500(a).

[FN19]. Id. at *9. The court in Shvarts briefly traced the history of Section 3500, which was enacted in response to
the Supreme Court's decision m Jencks v, United States, 353 U.S. 657 (1957). In the Jencks decision, the Court
held that criminal charges must be dismissed when the government refused to comply with an order to permit
inspection by the defense of statements and reports concerning government witnesses "touching upon the subject
matter of their testimony at trial." Id. at 672.

[FN20]. id. at *9,

[FN21]. See, e.g., cases cited in Shvarts at *7, 8, 10. The court in Shvarts took care to note that its research had
uncovered no case in which the issue was "squarely addressed" by the Second Circuit. The court further noted,
however, that in United States v. Leung, 40 F.3d 577, 582 (2d Cir. 1994), the Second Circuit had made the
following observation: "It is well established that upon a request by a defendant, the Government has a duty to turn
over all material exculpatory evidence in its possession, ... including material mmpeachment evidence relating to
government witnesses.” See Shvarts 2000 WL 245308, at *10.
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[FN22]. 899 F. Supp. 17 (D. Mass 1995) (Geriner, J )

[FN23]. Id. at 21.

[FN24]. Id. Both Shvarts and Snell also quoted from the decision in United States v. Poindexter, 727 F. Supp.
1470, 1485 (D.D.C. 1989), which stated: "The Brady obligations are not modified merely because they happen to
arise in the context of witness statements. The government therefore has the obligation to produce to defendant
immediately any exculpatory evidence contained in its Jencks materials, including exculpatory impeachment
material."

[FN25]. Shvarts, 2000 WL 245308, at *9.

[FN26]. Id. at *10.

[FN27}. 1d., quoting United States v. Agurs, 427 U.S. 97, 108 (1976).
[FN28]. 2000 WL 280050, at *8 (S.D.N.Y. March 14, 2000} (Cote, J.)

[FN29]. Id. at *7. Indeed, the defense teams m Shvarts and Jacques Dessange included at least one common
counsel.

[FN30]. Id. at *8.
[FN31]. Id.
[FN32]. Id. at *9 (emphasis added).

[FN33]. Id.

[FN34]. Local Rules for the United States District Court for the District of Massachusetts Concerning Criminal
Cases, Rule 116.2(B)(2).

[FN35] Id., Rule 116.2(B)(2)(b) and (c).

[FN36]. Id., Rule 116.6.
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[FN37]. Report Of The Judicial Members Of The Committee Established To Review And Recommend Revisions
Of The Local Rules Of The United States District Court For The District Of Massachusetts Concerning Criminal
Cases, at 6.

END OF DOCUMENT

Copr. © 2004 West. No Claim to Orig. U.S. Govt. Works.

http://print. westlaw.com/delivery. html?dest=atp&dataid=A0055800000053930004168172BBEGOFCO40F ... 9/30/2004



APPENDIX “D”






%

Summarles of Successful Cases Under: :

Brady v. Maryland-

Through July 2001

A I't;;wmmm OF THE HAREAS ASSISTANQE
: Am FRAINING PROJECT ’

John H. Blume Denise Young Mark E. Olive
P.O. Box 11744 2930 North Santa Rosa Place 320 West Jefferson Street .
Columbia, S.C. 29211 Tucson, Az. 85712 Tallahassee, Fla. 32301

(803) 765-1044 (Phone) (520) 322-5344 (Phone) (850) 224-0004 (Phone)



(803) 765-1143 (Fax) (520) 322-9706 (Fax) (850) 224-3331 (Fax)
E-Mail: john@blumelaw.com E-Mail: dyoung@azstarnet.com E-Mail: meolive@aol.com



INTRODUCTION

Inthe landmark case of Brady v Maryland, 373 U S 83 (1963), the Supreme Cqurt declared that,
regardless of the good farth or bad faith of the prosecution, the suppression of evidence favorable to the
accused violates due process where the evidence is material to either guilt or purushment

In the more than thirty years since the Brady decision, the scope of its mandate has been found to
include both direct evidence and impeachment evidence which is favorable to the defendant The duty of
disclosure 1s not limited to evidence in the actual possession of the prosecutor Rather, it extends to
evidence in the possession of the entire prosecution team, which includes investigative and other
government agencies. Kylesv Whitley, 514U S 419 (1995), see also Strickler v Greene, 1198 Ct
1936, at n.12 (1999)

A failure on the part of the government to disclose Brady material requires a new trial, or a new
sentencing hearing, if disclosure of the evidence creates a reasonable probability of a different result As
the Court explained in Kyles, “the adjective is important,” and “{t]he question is not whether the defendant
would more likely than not have received a different verdict with the evidence, but whether inits absence
he recerved a fair trial, understood as a trial resulting in a verdict worthy of confidence.” Kyles, 514 U S.
at 434

The following summaries catalogue cases which have succeeded under Brady orits progeny This
document s divided into the following categories (1) Successful Brady Cases; (2) Cases Remanded on
Brady Claims; and (3) Unsuccessful But Instructive Brady Cases.*

Hfyou know of other successful Brady cases not included in this document please advise John Blume
or Keir Weyble at (803) 765-1044, Mark Olve at (850) 224-0004, or Denise Young at (520) 322-5344
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SUCCESSFUL BRADY CASES

UNITED STATES SUPREME COURT

Napueyv. lllinois, 360 U.S. 264 (1959). "Whenreliability of a given witness may well be determinative
of guilt or innocence," nondisclosure of immunity deal with witness violates Due Process

Brady v. Maryland, 373 U.S. 83 (1963) Suppression of evidence favorable to an accused upon
request violates due process where the evidence is material either to guilt or to punishment, irrespective
of the good faith of the prosecution.

Millerv. Pate, 386 U.S. 1 (1967). Habeas granted where prosecution knowingly misrepresented paint-
stained shorts as blood-stained, and failed to disclose the true nature of the stains.

Giglio v. United States, 405 U.S. 150 (1972) Government failed to disclose impeachment evidence
of a promuse of immunity in exchange for testimony Prosecutor's knowing creation of a false impression
requires new trial "if there is any reasonable likelihood that the false testimony could have affected the
verdict."

Kylesv. Whitley, 514 U.S. 419 (1995). Conviction and death sentence reversed where state withheld
eyewitness and informant statements, and a list of license numbers. Withheld evidence isto be evaluated
collectively, not item-by-item, and the standard is a "reasonable probability" of a different result. The Court
also made clear that “the individual prosecutor has a duty tolearn of any favorable evidence known to the
others acting on the government’s behalf in the case, including the police.” 514 U.S at 437




UNITED STATES COURTS OF APPEALS

Barbee v. Warden, 331 F.2d 842 (4th Cir. 1964) In A W 1 K and unauthorized use of automobile
case, wherein defendant's gun was offered for ID purposes only and several witnesses made partial ID
of gun as being used in shooting, reports of ballistics and fingerprint tests made by police, which tended
to show that different gun wasused and to exculpate defendant, were relevant and prosecution should
have disclosed their existence

United States ex rel. Thompson v. Dye, 221 F.2d 763 (3rd Cir.), cert, denied, 350 U.S. 815
(1955) Convictionreversed where state failed to inform defense counsel that arresting officer smelled
alcohol on defendant at the time of arrest Absent state's deceit, jury may have believed defendant's
physical and mental state evidence

Levinv. Katzenbach, 363 ¥.2d 287 (D.C. Cir. 1966) Claim for rehefbased onbreach of prosecutor's
duty to disclose is not dependent on whether a more able, diligent or fortunate counsel might possibly have
discovered the evidence on his own

Jackson v. Wainwright, 390 F.2d 288 (5th Cir. 1968) Inracial misidentification case, failure of
prosecutor to reveal misidentification requires reversal even though defense counsel had name and address
of the witness

United States ex. rel. Raymond v. Illinois, 455 F.2d 62 (7th Cir. 1972), cert. denied, 409 U.S. 885
(1972). Defendant entitled to new trial even though exculpatory evidence had been revealed to defendant
himself, but not to defense counsel

United States v. Deutsch, 475 F.2d 55 (5th Cir. 1973), overruled on other grounds, United States
v. Henry, 749 F.2d 203 (5th Cir. 1984) Prosecution found to be in possession of information which
was in the files of the Postal Service. Availability of information is not measured by how difficult it is to get,
but simply whether 1t is in possession of some arm of the state

United States v. Gerard, 491 F.2d 1300 (9th Cir. 1974) Convictions reversed where defendants
were deprived of all evidence of promise ofleniency by prosecutor, and prosecutor failed to disclose that
witness was m other trouble, thereby giving him even greater incentive to lie

Washington v. Vincent, 525 F.2d 262 (2nd Cir. 1975), cert. denied, 424 U.S. 934 (1976)
Conviction reversed where key prosecution witness lied about his deal with the state, and prosecutor took
no action to correct what he knew was false testimony This case was reversed despite the fact that there
was evidence that the defendant and his counsel knew of the perjury as it happened but took no stepsto
object

United States v. Pope, 529 F.2d 112 (9th Cir. 1976). Conviction reversed where prosecution failed

2



to disclose plea bargain with key witness in exchange for testimony and compounded the violation by
arguing to the jury that the witness had no reason to lie

Norris v. Slayton, 540 F.2d 1241 (4th Cir. 1976). Habeas granted where state failed to furnish to rape
defendant's counsel copy oflab report showing no hair or fiber evidence in defendant's undershorts orin
victim's bed.

Boone v. Paderick, 541 F.2d 447 (4th Cir. 1976), cert. denied, 430 U.S. 959 (1977) Petitioner
prejudiced where prosecutor failed to disclose deal with accomplice/witness for leniency. Prosecutor
knew or should have known that false evidence was being presented where witness denied deal at trial.

United States v. Sutton, 542 F.2d 1239 (4th Cir. 1976) Reversed where prosecutor concealed
evidence that key prosecution witness was coerced into testifying against defendant, and then went onto
falsely assure the jury that no one had threatened the witness.

Annunziato v. Manson, 566 F.2d 410 (2nd Cir. 1977) Habeas granted where one of two key
prosecution witnesses testified falsely that he received no promise of lemency when in fact he had made
a deal to avoid prison on pending charges, and prosecutor knew or should have known of this fact.

United States v. Butler, 567 F.2d 885 (9th Cir. 1978) New trial required where government faited
to disclose whether the witness had been promised a dismissal ofthe charges against him, and the witness
testified falsely in this regard The standard is whether the false testimony could in any reasonable
likelihood have affected the judgment of the jury.

Jones v. Jago, 575 F.2d 1164 (6th Cir. 1978), cert. denied, 439 U.S. 883 (1978). Habeas granted
under Brady and Agurs where state withheld, despite defense request, a statement from coindictee who,
prior to trial, had been declared material witness for prosecution, and against whom all charges were then
dropped. State's claim that witness' statement made no express reference to defendant and was therefore
neutral was unsuccessful.

United States v. Beasley, 576 F.2d 626 (5th Cir. 1978), cert. denied, 440 U.S. 947 (1979).
Convictionreversed due to failure of government to timely produce statement of key prosecution witness
where not only was the witness critical to the conviction, but defense and prosecution argued his credibility
at length, and the statement at issue differed from witness' trial testimony in many significant ways

United States v. Herberman, 583 F.2d 222 (5th Cir. 1978) Testimony presented to grand jury
contradicting testimony of government witnesses was Brady material subject to disclosure to the defense.

Campbell v. Reed, 594 F.2d 4 (4th Cir. 1979) Where co-defendant dented existence of agreement
with prosecution during testimony, prosecutton had a duty to correct. Jury was entitled to know about it
and prosecutton’s deliberate deception was fundamentally unjust



United States v. Antone, 603 F.2d 566 (Sth Cir. 1979), cert. denied, 446 U.S. 957 (1980) For
Brady analysis, no distinction is drawn between different agencies under the same government --- all are
part of the "prosecution team "

Monroe v. Blackburn, 607 F.2d 148 (5th Cir. 1979) Armed robbery conviction reversed where,
despite specific request by defendant, prosecutor withheld a statement givenby the victimto police which
could have been useful in attacking victim's testimony at trial Because the request was specific, the
standard of review was "no reasonable likelihood that evidence would have affected judgment of the jury.”

United Statesv. Gaston, 608 F.2d 607 (Sth Cir. 1979). Reversed where trial court failed to conduct
an in camera review of Brady material despite defendant's request for specific documents relating to
interviews of two named witnesses, no evidentiary hearing was conducted, nor were the documents
produced. The reports were sought not only for impeachment, but for substantive exculpatory use.

DuBose v. Lefevre, 619 F.2d 973 (2nd Cir. 1980). Reversed where state encouraged witness to
believe that favorable testimony would resultinleniency toward the witness Failureto disclose wasnot
justified by fact that promise of state had not taken a specific form. Questions about a deal arose during
examination of the witness, but nothing about the deal was disclosed

Martinez v. Wainwright, 621 F.2d 184 (5th Cir. 1980). Brady violated where state prosecutor was
unaware that FBI rap sheet was in possession of the medical examiner.

United States v. Auten, 632 F.2d 478 (5th Cir. 1980) Prosecutor's lack of knowledge of witness's
criminal record was no excuse for Brady violation.

Chavis v. North Carolina, 637 F.2d 213 (4th Cir. 1980) Conviction reversed where prosecution
suppressed an amended statement by a key witness, information concerning the witness's favorable
treatment by authorities, and records of the witness's mental deficiencies

United States v. Muse, 708 F.2d 513 (10th Cir. 1983) Prosecutor must produce Brady material in
personnel files of government agents even if they are in possession of another agency

Anderson v. State of South Carolina, 709 F.2d 887 (4th Cir. 1983). Conviction reversed where
prosecution withheld police reports despite general and specific requests from defense counsel, and failed
to furnish autopsy reports upon counsel'srequest Thereisno general "public records" exception to the
Brady rule.

United Statesv. Holmes, 722 F.2d 37 (3rd Cir. 1983) District court abused its discretion by denying
defendant's request for adjournment to permit counsel to complete examination of Jencks Act material,
which was a stack of paper at least eight inches thick provided on the morning of the day before trial



Chaney v. Brown, 730 F.2d 1334 (10th Cir. 1984), cert. denied, 469 U.S. 1090 (1984) Conviction
affirmed but death sentence reversed where evidence, admissible under Eddings, which contradicted
prosecution’s theory of the murder and placed defendant 110 mules from the scene, was withheld by
prosecution

Careyv. Duckworth, 738 F.2d 875 (7th Cir. 1984) Prosecution cannot avoid Brady by keeping itself
ignorant or compartmentalizing information about different aspects of the case

United States v. Alexander, 748 F.2d 185 (4th Cir. 1984), cert. denied, 472 U.S. 1027 (1985)
Government's equivocation in making critical factual representations to defense counsel and to district
courtregarding its possession of Brady materials requested in connection with new trial motion fatally
compromised integrity of proceedings onthe motion so that district court's denial of the motion could not
stand.

Walterv, Lockhart, 763 F.2d 942 (8th Cir. 1985), cert. denied, 478 U.S. 1020 (1986) Stateheld,
for over twenty years, a transcript of a conversation tending to exculpate the defendant insofar as it
supported his claim that the cop shot at him first

United States v. Fairman, 769 F.2d 386 (7th Cir. 1985) Prosecutor's ignorance of existence of
ballistic's worksheet indicating gun defendant was accused of firing was inoperable does not excuse failure
to disclose

Lindsey v. King, 769 F.2d 1034 (5th Cir. 1985). Brady violated where prosecution, after a specific
request, suppressed initial statement of eyewitness to police in which he said he could not make an ID
because he never saw the murderer's face His story changed after he found out there was a reward.

Brown v. Wainwright, 785 F.2d 1457 (11th Cir. 1986) Habeas granted under Giglio where
prosecutionallowed its key witness to testify falsely, failed to correct the testimony, and exploited it in
closing argument. Standard is whether false testimony could in any reasonable likelihood have affected the
judgment of the jury

United States v. Severdija, 790 F.2d 1556 (11th Cir. 1986). Written statement defendant made to
coast guard boarding party should have been disclosed under Brady, and failure to disclose warranted
new trial. The statement tended to negate the defendant's intent, which was the critical issue before the

jury.

Bowen v. Maynard, 799 F.2d 593 (10th Cir. 1986), cert. denied, 479 U.S. 962 (1986) Violation
where prosecution failed to disclose that they considered Crowe a suspect when Crowe better fit the
description of eyewitnesses, was suspected by law enforcement in another state of being a hit man, and
carried the same weapon and unusual ammunition used in the murders This met even the strictest standard
under Agurs




Moore v. Kemp, 809 F.2d 702 (11th Cir. 1987), cert. denied, 481 U.S. 1054 (1987) Whether a
key prosecution witness was incarcerated at the time of his testimony against a capital defendant, or had
been promised immunity for his testimony, would be material if not disclosed

Carterv. Rafferty, 826 F.2d 1299 (3rd Cir. 1987), cert. denied, 484 U.S. 1011 (1988) Liedetector
reports of test given to important prosecution witness were material where witness' testimony was the only
direct evidence placing petitioner at scene of crime. Fact that other contradictory statements of the witness
had been disclosed did not remove the "materiality" of the lie detector results

Hymanv. Aiken, 824 F.2d 1405 (4th Cir. 1987) Courtrecognized defense counsel's errorin failing
to cite Giglio as authority to cross-examine witness about promise of immunity in context of TAC claim

Miller v. Angliker, 848 F.2d 1312 (2nd Cir. 1988), cert. denied, 488 U.S. 890 (1988) Habeas
granted where state withheld evidence which indicated that another person had committed the crimes with
which defendant was charged. Same standard for Brady claim evaluation applies for defendant who pled
not guilty by reason of insanity as for defendant who pled guilty

United States v. Strifler, 851 F.2d 1197 (9th Cir. 1988), cert. denied, 489 U.S. 1032 (1989)
Information in government witness' probation file was relevant to witness' credibility and should have been
released as Brady material Criminal record of witness could not be made unavailable by being part of
probation file Dustrict court's failure to release these materials required reversal

Jones v. City of Chicago, 856 F.2d 985 (7th Cir. 1988) [Civil case] While Brady does not require
police to keep written records of all their investigatory activities, attempts to circumvent the rule by
keeping recordsin clandestine files deliberately concealed from prosecutors and defense, which contain
exculpatory evidence, cannot be tolerated

McDowell v. Dixon, 858 F.2d 945 (4th Cir. 1988), cert. denied, 489 U.S. 1033 (1989). Black
defendant's due process rights violated where state suppressed key witness's initial statement that attacker
was white and prosecutor added to the deception at trial by allowing witness to testify that she "had always
described her attacker as a black man."

United States v. Bryan, 868 F.2d 1032 (9th Cir. 1989), cert. denied, 493 U.S. 858 (1989)
Prosecutor 1s deemed to have knowledge of everything in the investigation of defendant.

United States v. Weintraub, 871 F.2d 1257 (5th Cir. 1989) Impeachment evidence which was
withheld would have allowed defendant to challenge evidence presented as to amount of narcotics sold,
was material to sentencing and required remand for new sentencing hearing

Reutter v. Solem, 888 F.2d 578 (8th Cir. 1989) Prosecution's failure to inform defense that key
witness had applied for commutation and been scheduled to appear before parole board a few days after



histestimony required reversal Violation was compounded by prosecution's statement to the jury that the
witness had no possible reason to lie

United States v. Tincher, 907 F.2d 600 (6th Cir. 1989) "Deliberate misrepresentation" where
prosecutor withheld grand jury testimony of cop, after defense requested any Jencks Act or Brady
material and prosecutor responded that none existed. Convictions reversed.

United States v. Wayne, 903 F.2d 1188 (8th Cir. 1990) Government's failure to disclose Brady
material required new trial where drug transactionrecords would have aided cross-exam of key witness.

United States v. Tincher, 907 F.2d 600 (6th Cir. 1990) Prosecutor's response to Jencks Act and
Brady request was deliberate misrepresentation in light of knowledge of testimony of government agent
before grand jury. Reversal was required since misconduct precluded review of the agent's testimony by
the district court.

Campbell v. Henman, 931 F.2d 1212 (7th Cir, 1991) Inmates do not forfeit right to exculpatory
material before disciplinary proceeding simply because they forego option of assistance of staff
representative who would have access to such material.

Ouimette v. Moran, 942 F.2d 1 (1st Cir. 1991) Due process violated by state's failure to disclose long
criminal record of, and deals with, state's chiefwitness where evidence against defendant came almost
entirely from this witness

Jean v. Rice, 945 F.2d 82 (4th Cir, 1991) Audio tapes and reports relating to hypnosis of rape victim
and investigating officer were material under Brady, and should have been disclosed to defense where they
had strong impeachment potential and could have altered case.

Brownv. Borg, 951 F.2d 1011 (9th Cir. 1991) Brady violated where prosecutor knew her theory of
the case was wrong but misled the jury to think the opposite was true through her presentation of
testimony.

Jacobs v. Singletary, 952 F.2d 1282 (11th Cir. 1992). Brady violated where state falled to disclose
statements of witness to polygraph examiner which contradicted her trial testimony

United States v. Spagnoulo, 960 F.2d 990 (11th Cir. 1992). New trial ordered on basis of Brady
violation where prosecution failed to disclose results of a pre-trial psychiatric evaluation of defendant
which would have fundamentally altered strategy and raised serious competency issue.

United States v. Minsky, 963 F.2d 870 (6th Cir. 1992) Government improperly refused to disclose
statements of witness that he did not make at trial Disclosure could have resulted in loss of credibility with
jury based on false statements to FBI.



United States v. Brooks, 966 F.2d 1500 (D.C. Cir. 1992) Prosecution's Brady obligation extends
to search of files in possession of police department and internal affairs drvision

Walkerv. City of New York, 974 F.2d 293 (2nd Cir. 1992), cert. denied, 113 S.Ct. 1387 (1993)
Ina §1983 action, plaintiff's complaint alleging failure of the municipality to train its assistant DA's on
fulfilling Brady obligations, with result that the DA's suppressed impeachment evidence and failed to reveal
lineup misidentification, was sufficient to state a claim against the municipality

Thomas v. Goldsmith, 979 F.2d 746 (9th Cir. 1992) State obliged to turn over to petitioner any
exculpatory semen evidence for use in federal habeas proceeding in which petitioner sought to overcome
state procedural default through miscarriage of justice exception, for colorable showing of actual
innocence, and duty was not extinguished by petitioner's failure to argue existence of such obligationin
district court; due to obvious exculpatory nature of semen evidence in sexual assault case, neither specific
request nor claim of right by petitioner was required to trigger duty of disclosure,

Hudson v. Whitley, 979 F.2d 1058 (5th Cir. 1992) Habeas petitioner, in fourth petition, claimed that
state suppressed crucial evidence that its only eyewitness had originally identified a third party, and that
third party had been arrested. Petitioner demonstrated "good cause" because state failed to disclose the
info despite repeated requests

United States v. Gregory, 983 F.2d 1069 (6th Cir. 1992) (unpublished). Government suppressed
audio from a videotape of marjuana plants being destroyed The information in the audio would have
significantly reduced defendant's sentence. This was a Brady violation

United States v. Kojayan, 8 F.3d 1315 (9th Cir, 1992) Where government failed to disclose
agreement with potential witness and later request for missing witness instruction was denied because
counsel was unaware of the agreement, Brady required disclosure

United States v. Brumel-Alvarez, 991 F.2d 1452 (9th Cir. 1993). Brady violation where government
failed to disclose memo indicating that informant lied to DEA, had undue influence over DEA agents, and
thwarted investigation of evidence crucial to his credibility

Ballinger v. Kerby, 3 F.3d 1371 (10th Cir. 1993). Failure to produce exculpatory photograph, which
would have undermined co-defendant's already flimsy credibility, violated Due Process.

United States v. Kalfayan, 8 F.3d 1315 (9th Cir. 1993) Where defense counsel had made Brady
request about whether key witness had signed cooperation agreement, and later request for missing
witness instruction foundered because defense counsel did not know of the deal, Brady required
government to disclose its existence

United Statev. Udechukwu, 11 F.3d 1101 (1st Cir. 1993) New trial granted to remedy prosecutoriat




misconduct of failing to disclose salient information concerning defendant's theory that she had been
coerced into being a drug counier Prosecutor argued during closing that there was no evidence to support
defendant's claim when in fact he knew that source defendant named existed and was a prominent drug
trafficker

Demjanjuk v, Petrovsky, 10 F.3d 338 (6th Cir, 1994), cert. denied, 115 S.Ct. 295 (1994)
Prosecutorial misconduct where government attorneys failed to disclose to defendant and court
exculpatory materials during denaturalization and extradition proceedings of alleged "Ivan the Terrible "
They acted with "reckless disregard "

United Statesv. Young, 17 F.3d 1201 (9th Cir. 1994} New trial granted where detective'stestimony
regarding location of incriminating notebooks was false, regardless of whether government presented the
evidence unwittingly Reasonable probability existed that result would have been different absent the false
testimony, which was highly prejudicial in light of government's otherwise weak case.

United States v. Kelly, 35 F.3d 929 (4th Cir. 1994) Kidnapping conviction reversed where
government failed to furnish an affidavit in support of an application for awarrant to search key witness's
house just before trial, and failed to disclose a letter written by same witness which would have seriously
undermined her credibility.

United States v. Robinson, 39 F.3d 1115 (10th Cir. 1994} District court did not abuse discretionin
ordering new trial where, in violation of Brady, government failed to disclose evidence tending to identify
former codefendant as drug courier; conviction was based largely on testimony of codefendants and
defendant had strong alibi evidence,

United States v. Alzate, 47 F.3d 1103 (11th Cir. 1995). Failure of prosecutor to correct
representations he made to the jury which were damaging to defendant's duress defense, despite having
learned of'their falsehood during the course ofthe trial, was Brady violation and required granting of new
trial motion.

Smith v. Secretary of New Mexico Dept. of Corrections, 50 F.3d 801 (10th Cir. 1995), cert.
denied, 116 S.Ct. 272 (1995) Habeas granted where material evidence relating to a third
person/suspect was not disclosed, prosecutor’s lack of actual knowledge was irrelevant because police
knew, and prosecution's "open file" was not sufficient to discharge its duty under Brady.

Banks v. Reynolds, 54 F.3d 1508 (10th Cir. 1995) Habeas granted to capital murder petitioner
where failure of prosecution to disclose to defendant that another individual had been arrested for the same
crime violated defendant's right to a fair trial

United Statesv. Boyd, S5F.3d 239 (7th Cir. 1995) Trnal court did not abuse discretion by granting
new trial based on government's failure to reveal to defense either drug use and dealing by prisoner



witnesses during trial or "continuous stream of unlawful" favors prosecution gave those witnesses.

United States v. O'Connor, 64 F.3d 355 (8th Cir. 1995), cert. denied, 116 S.Ct. 1581 (1996)
Brady violation occurring when government failed to inform defendant of threats by one government
witness agamst another and attempts to influence second government witness' testimony was reversible
error with respect to convictions on those substantive drug counts and conspiracy counts where testimony
ofthose government witnesses provided only evidence, evidence of threats, combined with undisclosed
statements from interview reports, could have caused jury to disbelieve government witnesses.

United States v. David, 70 F.3d 1280 (9th Cir. 1995) (unpublished). New trial ordered where
defendant had been convicted of operating a continuing criminal enterprise solely on the strength of
testimony of two prisoners serving life sentences in the Philippines. Subsequent to the convictton, these two
prisoners were released, and defendant discovered previously undisclosed evidence of a deal between
the government and the two prisoners

Spencer v, Klauser, 70 F.3d 1280 (9th Cir. 1995) (unpublished). Habeas case attacking guilty plea
to child molestation charges remanded for evidentiary hearing where substantial evidence tended to show
that medical reports indicating no signs of sexual abuse existed at time of plea but were not disclosed by
the state This nondisclosure, coupled with defendant's questionable mental competency created the
danger of a guilty plea by an innocent man, and further inquiry was required.

United States v. Lloyd, 71 F.3d 408 (D.C.Cir. 1995) Defendant who was convicted of aiding and
abetting in preparation of false federal income tax returns was entitled to new trial where prosecution (1)
withheld, without wrongdoing, tax return of defendant's client for year which defendant did not prepare
returns; and (2) failed to disclose prior tax returns for four of defendant's clients The first item would
probabiy have changed the result of the trial, and the second group ofitems were exculpatory material
evidence

United States v. Smith, 77 F.3d 511 (D.C.Cir. 1996) Dismissal of state court charges against
prosecution witness, as part of plea agreement in federal court, was material and should have been
disclosed under due process clause, even though prosecutor disclosed other dismissed charges and other
impeachment evidence was thus available, and whether or not witness was intentionally concealing
agreement Armed with full disclosure, defense could have pursued devastating cross-exam, challenging
witness' assertion that he was testifying only to "get a fresh start" and suggesting that witness might have
concealed other favors from government.

United States v. Cuffie, 80 F.3d 514 (D.C. Cir. 1996) Undisclosed evidence that prosecution witness,
who testified that defendant paid himto keep drugsin his apartment, had previously lied under oath in
proceeding involving same conspiracy was material where witness was impeached on basisthat he was
a cocaine addict and snitch, but not on basis of perjury, and where his testimony provided only connection
between defendant and drugs found in witness’ apartment
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Guerrav. Johnson, 90 F.3d 1075 (Sth Cir. 1996). Grant ofhabeasreliefaffirmed where district court
made detailed, legally relevant factual findings indicating that police had imtimidated key witnesses to
murder of police officer and failed to disclose material information regarding who was seen carrying the
murder weapon moments after the shooting

United States v. Sebring, 44 M.J. 805 (N.M.Ct.Crim.App. 1996) [MILITARY] Under Kyles,
prosecutor’s obligation to search for favorable evidence known to others acting on the government’s
behalfextends to information concerning levels of quality control at government’s controlled substances
testing laboratory. Failure of prosecuting officer to discover and disclose report indicating that laboratory
had experienced significant quality control problems required reversal of defendant’s conviction.

United States v. Steinberg, 99 F.3d 1486 (9th Cir. 1996) New trial ordered where prosecution failed
to disclose informationindicating that its key witness, an informant, was involved in two different illegal
transactions around the time he was working as a CI, and that the informant owed the defendant money,
thus giving him incentive to send the defendant to prison Although the prosecutor did not know about the
exculpatory information until months after the trial, nondisclosure to the defense of this material evidence
required a new trial

United States v. Pelullo, 105 F.3d 117 (3rd Cir. 1997) Denial of '2255 motion reversed where
government failed to disclose surveillance tapes and raw notes of FBI and IRS agents The notes
contained information supporting defendant’s version of events and impeaching the testimony of the
government agents, who provided the key testimony at defendant’s trial for wire fraud and other charges.

Duran v. Thurman, 106 F.3d 407 (9th Cir. 1997) (unpublished). Habeas corpus relief granted where
state prosecutor told murder defendant’s counsel that charges against state’s key witness had been
dismissed, when witness actually had a pending misdemeanor charge. The court rejected the state’s
contention that defense counsel should have known about the pending charge, stating counsel was entitled
to believe the prosecution’s representations to be truthful. The undisclosed charge was material because
the witness provided the only testimony contradicting petitioner’s theory of self-defense, and his credibility
would have been lessened had the jury known that charges were pending against him

United States v, Fisher, 106 F.3d 622 (5th Cir. 1997) New trial ordered where government failed
to disclose FBI report directly contradicting testimony of a key government witness on bank fraud charge
Because the witness’ credibility was crucial to the government’s case, there was a reasonable probability
that the result would have been different if the report had been disclosed

Carriger v. Stewart, 132 F.3d 463 (9th Cir. 1997). Conviction and death sentence reversed where
prosecution withheld from defense the Department of Correction file of the state’s star witness Because
the witness had a long criminal history, the prosecution had the duty to turn over all information bearing
onhis credibility The DOC file contained not only information that the witness had a long history of
burglaries (the cnme the witness was now blaming on the defendant), but also that he had a long history
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of lying to the police and blaming others to cover up his own guilt

United States v. Frost, 125 F.3d 346 (6th Cir. 1997). Reversal required where government
represented to defense that the substance of a witness’ testimony would be adverse to the defendant, but
in fact the testimony would have been exculpatory

United States v. Vozzella, 124 F.3d 389 (2nd Cir. 1997). Conviction for conspiring to extend
extortionate loans reversed where prosecution presented false evidence and elicited misleading testimony
concerning that evidence which was vital to prove a conspiracy

Easty. Johnson, 123 F.3d 235 (5th Cir. 1997). Death sentence reversed where prosecution failed to
disclose the criminal record of key witness used to establish future dangerousness with testimony that the
defendant had raped and robbed her. Ifthis witness’ prior record had been disclosed, defense would
have discovered a mental competency evaluation which reflected that the witness suffered from bizarre
sexual hallucinations. District court erred in applying a sufficiency of the evidence test rather than
considering whether impeachment of the witness would have undermined the jury’s sentencing
recommendation.

Clemmonsv. Delo, 124 F.3d 944 (8th Cir. 1997). Defendant was convicted of murder and sentenced
to death for the killing of a fellow prisoninmate Conviction reversed when prosecution failed to disclose
aninternal prison memo generated the day of the incident which indicated that someone saw a second
inmate commit the murder. While the defendant did present other inmates to testify at trial that this second
inmate committed the murder, the prosecution argued that these witnesses were not believable because
the person they were implicating was “conveniently dead,” thus the outcome of the proceeding was
sufficiently undermined

Singh v. Prunty, 142 F.3d 1157, 1161-1162 (9th Cir. 1998) The court granted habeas reliefin this
murder for hire case onthe ground that the prosecution violated Brady by failing to disclose an agreement
with its star witness, pursuant to which the witness avoided prosecution on several charges, and received
significantly reduced sentences on other charges. Theundisclosed information was material, in the court’s
view, because “[i]t is likely the jury had to believe [the witness’] testimony in order to believe the
prosecution’s theory For these reasons, [the witness] was the key witness who linked [petitioner] to the
murder-for-hire scheme,” and his “credibility was vital to the prosecution’s case ”

United States v. Service Deli, Inc., 151 F.3d 938, 943-944 (9th Cir. 1998) The court reversed the
defendant government contractor’s conviction for filing a false statement with the United States Defense
Commissary Agency because the government failed to disclose notes taken by one of its attorneys during
aninterview with the state’s most important witness The notes contained “three key pieces of information”
useful in impeaching the witness' (1) the witness’ story had changed; (2) the change may have been
brought on by the threat ofimprisonment, and (3) that the witness explained his inconsistent stories by
claiming that he had suffered “a stroke which affected his memory ” This information was matenal, the
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court explained, because “the government’s entire case rested on [the] testimony’” of the witness who was
the subject of the undisclosed notes, and that witness’ credibility “essentially was the only issue that
mattered ” Finally, the court rejected the government’s contention that the undisclosed impeachment
evidence was merely cumulative because the defendant had gone into the same areas on ¢ross examination
of the witness The court explained “It makes little sense to argue that because [defendant] tried to
impeach {the witness] and failed, any further impeachment evidence would be useless. It is more likely that
[defendant] may have failed to impeach [the witness] because the most damning impeachment evidence
1n fact was withheld by the government

Seiberv. Coyle, 1998 W1.465899 (6th Cir. July 27,1998) (unpublished) The court granted relief
onpetitioner’s claim that the state violated Brady in two instances. The first violation resulted fromthe
state’s failure to disclose that a member of the prosecution team had promised one of two key witnesses
that his probation would be transferred to another jurisdiction after his testimony against petitioner. The
second violation arose out of the state’s nondisclosure of a preliminary crime scene report indicating that
the perpetrator of the burglary for which petitioner was later convicted was approximately halfpetitioner’s
age, and that no other information identifying the perpetrator was known. The contents ofthis report
sharply contradicted the testimony of the prosecution’s only other key witness, a police officer who
described the perpetrator in munute detail at trial, and identified petitioner as fitting the description.

United States v. Mejia-Mesa, 153 F.3d 925, 929 (9th Cir. 1998) The court reversed the district
court’s denial of §2255 relief and remanded for an evidentiary hearing to determine whether petitioner had
procedurally defanlted his claim “that the government withheld, suppressed or destroyed a page or pages
from the deck log of . . the vessel carrying the cocaine [which formed the basis of one of petitioner’s
convictions],” and if so, whether he could show cause and prejudice sufficient to overcome the default.

United States v. Scheer, 168 F.3d 445 (11" Cir. 1999). The court granted relief in this bank fraud
case onthe ground that the government violated Brady by failing to disclose that the lead prosecutorn
the case had made a statement to a key prosecution witness, who was himselfon probation as aresult of
a conviction arising out of the same set of facts, “that reasonably could be construed as animplicit - if not
explicit -- threat regarding the nature of [the witness’] upcoming testimony . .7 168 F 3d at452 In
granting relief, the court made clear that, to succeed, the appellant was not required to prove that the
witness actually changed his testimony as a result of the prosecutor’s threat, nor was he required to
establishthat, had evidence of the threat been disclosed, the remaining untainted evidence would have
been insufficient to support his conviction.

Schledwitz v. United States, 169 F.3d 1003, 1014-1015 (6" Cir. 1999) The government violated
Brady by failing to disclose that its key witness, who was portrayed as a neutral and disinterested expert
during petitioner’s fraud prosecution, had for years actually been actively involved in investigating petitioner
and interviewing witnesses against him In granting relief, the court noted that, although “[t]aken
individually, none of the [undisclosed evidence, which included items other than the nature of the expert’s
involvement] would appear to raise a ‘reasonable probability’ that [ petitioner] was derued a fair trial,” this
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evidence, viewed collectively, entitled petitioner to relief

Crivensv. Roth, 172 F.3d 991, 996-999 (7" Cir. 1999). The Seventh Circuit granted reliefin this non-
capital murder case on the ground that the state violated Brady by failing to disclose the entire criminal
record of its key witness In so holding, the court rejected the state’s contention that no Brady violation
occurred because the nondisclosure was not deliberate, but was instead a result of the witness having used
aliases, thereby making parts of his criminal record more difficult to locate. The court reasoned: ““Criminals
oftenuse aliases, but the police are able to link the various namesto a single individual through a variety
of means Ifthe stateindeed asked for the criminal history records . , we find it difficult to accept that
the Chicago Police Department had not or could not have discovered [that the witness had been arrested
under more than one name}.” The court further concluded that, in light of the witness’ demonstrated
propensity to lie, the fact that petitioner had been afforded an opportunity to question him concerning his
criminal record was not enough to render the state’s nondisclosure immaterial. Finally, the court
characterized the state’s failure to disclose the witness’ record in the face of a direct request and a court
order “inexcusable,” and concluded that “[t]he atmosphere created by such tactics is one in which we
highly doubt a defendant whose life or liberty is at stake can receive a fair trial.”

Love v. Freeman, 1999 WL 671939 (4th Cir. Aug. 30, 1999) (unpublished). The Fourth Circuit
granted federal habeas corpus reliefin this North Carolina child sexual assault case, finding that the state
violated Brady by failing to disclose. evidence that the alleged victim twice denied she had been sexually
abused, numerous inconsistencies in the alleged victim’s account of the sexual assault, evidence ofthe
alleged victim’s “perhaps pathological lying history” and self-destrcutive and attention-seeking behavior;
atape recording and transcript of a social worker’s interview ofthe alleged victim, during which the social
worker utilized suggestive interviewing techniques and supplied the alleged victim with information that
subsequently became part ofher story; complete records of the alleged victim’ s hymenal examination,
information suggesting the alleged victim’s mother ceased supporting petitioner’s claim of innocence as
aresult of coercion by the department of social services; and informationindicating that the alleged victim
had previously been raped by two boys

Spicer v. Roxbury, 194 F.3d 547, 558-560 (4th Cir. 1999) A majority of the Fourth Circuit panel
affirmed the district court’s grant of habeas reliefin this post-Act, non-capital habeas case from Maryland.
The majority agreed with the district court’s conclusion that the prosecutor violated Brady v. Maryland
by failing to appreciate and disclose to the defense a serious discrepancy between the descriptions ofa
keywitness’ knowledge as told to the prosecutor by the witness himself, and as told to the prosecutor by
the witness’ lawyer, who had contacted the prosecutor about the witness” knowledge in hopes of working
outapleadeal Whilethe witness told his lawyer several times that he had not seen petitioner on the day
petitioner allegedly attacked a bar owner, and the lawyer communicated this information to the prosecutor,
the witness himself subsequently told the prosecutor, and later petitioner’ s jury, that he had seen petitioner
onthe day of the attack, and that petitioner was running away from the crime scene while being chased
by an employee of the victim’s restaurant.
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Whitev. Helling, 194 F.3d 937, 945-946 (8th Cir. 1999) The Eighth Circuit granted reliefin this 27
year old robbery/murder case dueto the state’s nondisclosure of several documents strongly suggesting
that a witness whose testimony severely undermuned petitioner’s defense of coercion had initially identified
someone other than petitioner as the person who took his wallet during the cime, and that the witness had
been coached to such an extent that, had the evidence beenrevealed earlier, the trial might have excluded
the witness’ testimony altogether.

Nuckolsv. Gibson,233 F.3d 1261 (10th Cir. 2000) The Tenth Circuit granted reliefin this Oklahoma
capital case, finding that the state failed to disclose material evidence impeaching a key prosecution
witness Theundisclosed evidence indicated that the witness —a deputy shenffwhose testimony provided
the only support for the admissibility of petitioner’s confession, which itself'was the only piece of evidence
linking petitioner to the crime— had been strongly suspected of stealing from the sheriff’s office, and had
been tangentially involved in a second murder, for which petitioner was also under arrest at the time of his
confession. The evidence wasimpeaching and material because it would have allowed petitioner to raise
questions about the witness’ motrvation for testifying that petitioner reinitiated questioning which led to his
confession, thereby turning what had been a close credibility contest between petitioner and the witness
in petitioner’s favor, and securing the suppression of petitioner’s confession.

Paradisv. Arave, 240 F.3d 1169 (9th Cir. 2001) TheNinth Circuit affirmed the district court’s grant
ofreliefin this former Idaho capital case (death sentence commuted to life) on petitioner’s claim that the
state violated Brady v Maryland by failing to disclose a prosecutor’s notes taken at a meeting with law
enforcement and the medical examiner. The notes contained, among other things, information regarding
the condition of the victim, time of death, and the medical examiner’s opinions based on that information,
all of which would have been useful to petitioner inimpeaching the medical examiner’s testtmony indicating
that the victim died in Idaho, rather thanin Washington. If successful, this would have negated Idaho’s
jurisdiction to prosecute petitioner for murder

United Statesy. Ruiz, 241 F.3d 1157, 1165 (9th Cir. 2001) Inthe course of remanding petitioner’s
case for an evidentiary hearing on arelated sentencing issue, the Ninth Circurt held that “a defendant’s right
to receive undisclosed Brady material cannot be waived through a plea agreement and that any such
watver is invalid.”

Kinley v. Johnson, 243 F.3d 215 (Sth Cir. 2001) In this Texas kidnapping case, petitioner made a
sufficient showing of actual innocence to permit him to overcome procedural default of his Brady claim
by showing that the Brady material in his case —evidence that a restraining order was issued against his
kidnapping victim two days after the kidnapping — was highly probative of petitioner’s defense of
“necessity,” because it supported his claim that his actions were immediately necessary to protect others
from being harmed by the kidnapping victim, and if accepted by the jury, would have resulted in
petitioner’s acquittal

Boyettev. LeFevre, 246 F.3d 76,93 (2nd Cir. 2001) The Second Circuit reversed the district court’s
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denial of reliefin this New York robbery, arson and attempted murder case, finding that the prosecution
violated Brady in failing to disclose several documents The prosecution’s case rested solely on the
victim’s identification of petitioner, the credibility of which was bolstered at trial by the victim’s claim that
she recognized her attacker immediately. The undisclosed documents revealed that the victim had not,
infact, identified the perpetrator immediately, and tended to undermine the credibility of her memory by
contradicting her claim that her attacker had smeared some type of fire accelerant on her face Petitioner’s
first trial ended when the jury hung 9-3 in favor of acquittal, and his defense at both trials centered on a
relatively strong alibi supported by the testumony of multiple witnesses who placed petitioner out-of-state
at the time of the crime  The court summed up 1ts conclusion that petitioner was entitled to relief as
follows: “Because this very close case depended solely on [the victim’s] credibility, the [state appellate
court] applied Kyles in an objectively unreasonable way when it concluded — without any analysis —that
{petitioner] was not prejudiced.”

Lekav. Portuondo,  F.3d___,2001 WL 789080 (2nd Cir. July 12,2001). In this non-capital New
York murder case, the Second Circutt granted relief, finding that the prosecution’s failure to disclose the
name of a crucial eyewitness with information favorable to the defense “until three business days before
trial,” and failure to disclose the substance of the witness’ knowledge at all, violated Brady Petitioner was
convicted strictly on the questionable testimony of two eyewitnesses, each of whom gave post-trial
statements recanting, to varying degrees, their identifications of petitioner. The suppressed evidence
consisted of the eyewitness account of an off-duty police officer, who saw the shooting from above, and
gave an account which differed inimportant respects from that of the witnesses who testified at trial. In
finding the suppressed evidence “material,” the Second Circuit observed that “[i}t is likely that [the
witness’] testimony at trial would have had seismic impact ” And in concluding that the prosecution
suppressed the information notwithstanding the fact that it disclosed the witness’ name three days before
trial, the court explained that “the prosecution failed to make sufficient disclosure in sufficient time to afford
the defense an opportunity for use ”
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UNITED STATES DISTRICT COURTS

Hernandez v. Nelson, 298 F.Supp. 682 (N.D.Cal. 1968), aff'd, 411 F.2d 619 (9th Cir. 1969)
Habeas granted where defendant dented culpability inillegal sale of heroin, informer was material witness
onissue of defendant's guilt, and prosecution knowingly engaged in conduct which permitted informerto
be unavailable at time of trial.

Imbler v. Craven, 298 F.Supp. 795 (C.D.Cal. 1969), aff'd, 424 F.2d 631 (9th Cir. 1970), cert.
denied, 400 U.S 865(1970) Defendant was denied due process where prosecution permitted witness
to give material testimony which prosecution knew or should have known was false, suppressed an
exculpatory fingerprint, and failed to disclose negative evidence indicating that coat, which prosecution
claimed was worn by defendant, was not defendant's.

Clementsv. Coiner, 299 F.Supp. 752 (S.D.W.Va. 1969). Police polygraphreport and psychiatrist's
letter to prosecutor raising possibility of defendant's defective mental condition were material to issue of
limitation of criminal responsibility and failure of prosecutor to produce documents, even though not
requested, rendered conviction on guilty plea violative of constitutional due process

Bowen v, Eyman, 324 F.Supp. 339 (D.Ariz. 1970) Habeas granted where trial court's refusal to
appoint expert to test seminal fluid removed from vaginal tract of rape victim and to test petitioner's blood
type, which could have negated guilt, denied petitioner fundamental fairness and was tantamount to a
suppression of evidence in violation of Brady

Simms v. Cupp, 354 F.Supp. 698 (D.Ore. 1972) Conviction vacated where state suppressed original
description of witness' assailant, which differed substantially with her trial testimony, in order to
corroborate inculpatory story of children who had been riding with defendant

Simos v. Gray, 356 F.Supp. 265 (E.D.Wisc. 1973). Where witnesses identified defendant from police
photos six weeks after offense and never wavered from their identifications, the state had a duty to
disclose police reports which indicated that, of the night of the offense, witnesses declined to view photos
because they were sure they could not identify the couple they saw, that five days later a witness made
a mistaken identification, and the witnesses gave inaccurate physical descriptions

Hawkins v. Robinson, 367 F.Supp. 1025 (D.Conn. 1973) Where government informant was the only
witness who was not a law enforcement officer, and his testimony would have been highly relevant to
identification and alibi defense, defendant was deprived of a fair trial when the trial court refused at his
request to require the government to identify informant and furmish information as to his location

Ray v. Rose, 371 F.Supp. 277 (E.D.Tenn. 1974) Conviction set aside due to failure of prosecution
to reveal that it had made a standing plea bargain with codefendant, who pleaded guilty only after he gave
testimony during trial which implicated defendant, whichresulted in defendant's being deprived of due
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process of law

Emmett v. Ricketts, 397 F.Supp. 1025 (N.D.Ga. 1975) No privilege existed between chief
prosecution witness and psychologist in connection with "age regression" sessions, and since psychologist
was aninvestigative arm of the prosecution, both he and the DA were required to produce files for in
camera inspection Habeas granted for failure to disclose

Moynahan v. Manson, 419 F.Supp. 1139 (D.Conn. 1976), aff'd, 559 F.2d 1204 (2nd Cir. 1977),
cert. denied, 434 U.S.939(1977) Habeas granted where prosecution's failure to disclose that its key
witness was a target of police investigation for the same criminal scheme for which defendant stood
accused, was threatened with prosecution, but was never charged, deprived defendant of due process
because it raised reasonable doubt as to guilt

Kircheis v. Williams, 425 F.Supp. 505 (S.D.Ala. 1976), aff'd, 564 F.2d 414 (5th Cir, 1977)
Habeas granted where state, despite a court order, failed to produce motel records tending to exonerate
defendant, and failed to inform the defense of an oral agreement with a key prosecution witness which
could have affected the witness' credibility.

United States ex rel. Annunziato v. Manson, 425 F.Supp. 1272 (D.Conn. 1977). Habeas granted
where trial court's refusal to permit cross-examination of key prosecution witness as to pending criminal
charges to show bias and motive violated right of confrontation, particularly in light of prosecution's
nondisclosure of impeachment information concerning extensive immunity and aid offers to the witness

Jones v. Jago, 428 F.Supp. 405 (N.D.Ohio 1977), aff'd, 575 F.2d 1164 (6th Cir. 1978), cert.
denied, 493 U.S. 883 (1978) Habeas granted where state, despite a specific request from defense
counsel, suppressed statement of coindictee which, though somewhat ambiguous, appeared onits face
to be favorable to the defense and was sufficiently material to compel disclosure

United States v. Turner, 490 F.Supp. 583 (E.D.Mich. 1979), aff'd, 633 F.2d 219 (6th Cir. 1980),
cert. denied, 450 U.S. 912 (1981). New trial granted where DEA agent, who had entered into a
leniency agreement with the defense counsel for a prosecution witness, not only failed to correct the
witness' testimony disclaiming any such arrangement but took the stand and buttressed the witness' false
testimony through an affirmative material misrepresentation that no agreement existed, and such conduct
was an affront to the court's dignity and honor and to the nation.

United States ex rel. Merritt v. Hicks, 492 F.Supp. 99 (D.N.J. 1980) Habeas granted where
failure, despite specific request, to disclose police report which cast substantial doubt on credibility of
witness whom New York state court twice characterized as being "in many respects unreliable," and upon
whom the state's entire case rested, deprived defendant of due process and fair trial.

Caglev. Davis, 520 F.Supp. 297 (E.D.Tenn. 1980), aff'd, 663 F.2d 1070 (6th Cir. 1981). Habeas
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granted where, despite lack of request by petitioner for exculpatory material, fundamental fairness required
prosecutor to disclose the availability of a witness, who was "planted" in petitioner's jail cell soon after his
arrest to interview himin violation of his constitutional rights and who could have testified that, priorto
petitioner's alleged confession to witness, petitioner had continually denied his involvement in victim's
murder.

Blantonv. Blackburn, 494 F.Supp. 895 (M.D.La. 1980), aff'd, 654 F.2d 719 (5th Cir. 1981) New
trial ordered where state failed to fully disclose all of agreements and understandings it had with key
government witnesses and failed to correct testimony which it knew or should have known was false, even
though witnesses' answers to questions concerning agreements were technically direct, and even though
no formal plea agreements had been entered into.

United States v. Tariq, 521 F.Supp. 773 (D.Md. 1981). Government violates defendant’s Fifth
Amendment right to due process and Sixth Amendment right to compulsory process when it acts
unilaterally in a manner which interferes with defendant's ability to discover, to prepare, or to offer
exculpatory or relevant evidence, by deporting a witness who isanillegal alien, ifthe Government knows
or has reason to know that the witness' testimony could conceivably benefit defendant and if deportation
occurs before defense counsel has had notice and a reasonable opportunity to interview and/or depose
the illegal alten

Anderson v. State of South Carolina, 542 F.Supp. 725 (D.S.C. 1982), aff'd, 709 F.2d 887 (4th Cir.
1983) Habeas granted where right to fair trial was denied by prosecution's failure to make autopsy report
and investigative notes available to trial counsel, because the withheld materials might well have created
reasonable doubt in minds of jurors, who deliberated 32 hours before returning a guilty verdict.

Sims v. Wyrick, 552 F.Supp. 748 (W.D.Miss. 1982) Where promises were made to key prosecution
witnesses in habeas petitioner's firebombing case, and those promiges were unlawfully concealed from
petitioner and his counsel, so that petitioner suffered obvious prejudice of being deprived of his right to
cross-examine those witnesses, petitioner was deprived of due process and fair trial

Raines v. Smith, 1983 WL 3310 (N.D.Ala. 1983) Habeas granted where the police failed to tell
prosecution that, while three witnesses identified one suspect, only one-—-an elderly man whose ability to
accurately identify was highly suspect---identified defendant. There was no other evidence linking
defendant to the crime

Jackson v. Calderon, 1994 WL 661061 (N.D.Cal. 1994) Habeas granted where defendant was
dented the opportunity to elicit exculpatory testimony from an anonymous informant whose identity the
government failed, in violation of Brady, to disclose Defendant demonstrated a "reasonable possibility that
the anonymous informant . could give evidence on the issue of guilt which might result in [his]
exoneration "
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Kennedy v. Thigpen, NO CITE AVAILABLE (N.D.Ala. 1994). Conviction and death sentence
reversed where prosecution withheld statement of a co-defendant which could have been useful to negate
defendant's intent to kill and suggest that co-defendant was really the killer

United States v. Stifel, 594 F.Supp. 1525 (N.D.Ohio 1984) Conviction for wilifully and knowingly
mailing mfernal machine with intent to kill another vacated where prosecution failed to disclose evidence
implicating another suspect, statement by defendant's girlfriend attesting to his innocence in contradiction
to her trial testimony, and results of investigation tending to show that defendant did not buy the switch
used in the bomb

Scottv. Foltz, 612 F.Supp. 50 (E.D.Mich. 1985) Habeas granted where a witnesstestified falsely that
she had not entered into a plea bargain with the prosecution before testifying, and that witness' credibility
was a key issue in the case

Carterv. Rafferty, 621 F.Supp. 533 (D.C.N.J. 1985), aff'd, 826 F.2d 1299 (3rd Cir. 1987), cert.
denied, 484 1.S.1011 (1988). Convictions reversed where prosecution failed to comply with a specific
request for a polygraph report which substantialty undermined witness's testimony which was the "cracked
and shaky pillar" supporting the state's case

Troedel v. Wainwright, 667 F.Supp. 1456 (S.D.Fla. 1986), aff"d, 828 F.2d 670 (11th Cir. 1987).
Bagley and Napue violated when prosecution pushed expert to say that, in his expert opinion, Troedel
fired the gun, despite the fact that his reports and his habeas testimony indicated that he could not tell who
really fired it Prosecutor was found to have misled the jury in his questioning of the expert, and the
evidence was material because it was the only thing linking Troedel to the crime.

Silk-Nauni_v. Fields, 676 F.Supp. 1076 (W.D.Okla. 1987) Exculpatory evidence was
unconstitutionally withheld when state failed to disclose a statement which would have revealed
inconsistencies as to sequence of events leading up to shootings, and directly related to insanity defense
by showing that defendant held and acted upon certain beliefs which lacked a foundation in reality.

Orndorffv. Lockhart, 707 F.Supp. 1062 (E.D.Ark 1988), aff'd in part, vacated in part, 906 F.2d
1230 (8th Cir. 1990), cert. denied, 499 U.S. 931 (1991)
Due process and right to confrontation violated where prosecution failed to disclose that witness's
memory was hypnotically refreshed during pretrial investigation. Violation was compounded by
prosecutor's statement during opening that the jury would be "amazed at the recollections" of the
witness.

Hughes v. Bowers, 711 F.Supp. 1574 (N.D.Ga. 1989), afl'd, 896 F.2d 558 (11th Cir. 1990)

Habeas granted where evidence was suppressed that the state's sole eyewitness to the murder stood to
benefit from the life insurance policy of the victim if the defendant were shown to be the aggressor. Court
evaluated this under the standard for knowing use of perjured testimony, i.e whether there 1s any
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reasonable likelihood that the false testimony could have affected the jury's verdict

QOuimette v. Moran, 762 F.Supp. 468 (D.R.1. 1991),aff'd, 942 F.2d 1 (1st Cir. 1991) Habeasrelief
granted where failure of prosecutor to disclose to defendant that state's chief witness had 24 more cniminal
convictions than the four disclosed by the state, or to disclose the inducements, promises, and rewards
offered to the witness for his testimony, violated defendant's due process rights

Braganv. Mergan, 791 F.Supp. 704 (M.D.Tenn. 1992). Nondisclosure of plea agreement between
prosecution and witness, whether or not it was quid pro quo, required new trial for defendant where
witness's testimony that he faced life in prison, and prosecutor's claim in closing argument that witness
faced habitual criminal count were false, regardless of a quid pro quo arrangement and the witness was
the key prosecution witness

United States v. Burnside, 824 F.Supp. 1215 (N.D. 1II. 1993). Brady requires disclosure of
impeachment information of which government personnel, but not prosecutors personally, are aware
Knowledge of warden and others at facility housing witnesses could be imputed to prosecution

Xiao v. Reno, 837 F.Supp. 1506 (N.D.Cal. 1993). Due process was denied to alien when United
States official had alien paroled into United States to be used as witness in heroin conspiracy trial, even
though official was aware that prosecutors in Hong Kong declined to prosecute him because he may have
been mistreated during interrogations, faiture to produce memorandum concerning Hong Kong officials'
concerns was flagrant Brady violation. District court permanently enjoined government from returning him
to foreign country.

Rickman v, Dutton, 864 F.Supp. 686 (M.D.Tenn. 1994) Habeas granted where prosecution
permitted witness to falsely testify that he had not been promised favorable treatment including immunity
for incriminating statements and preferential treatment during his incarceration

United States v. Ramming, 915 F.Supp. 854 (S.D.Tex. 1996) Motion to Dismiss for, inter alia,
prosecutorial misconduct granted where, in multi-count bank fraud indictment, government failed to
disclose, despite court order to the contrary, numerousitems of evidence tending to support defendants’
claims of innocence and refute government's theory of the case

Banksv. United States, 920 F.Supp. 688 (E.D.Va. 1996). Guilty pleasuccessfully challenged where
government failed to disclose information regarding conjugal visits government allowed informant to
receive, information was useful to attack credibility of informant and government agents and would
probably have convinced defendant to proceed to trial since defendant’s actions were only criminal when
viewed in context supplied by the agents and the informant

United States v. French, 943 F.Supp. 480 (E.D.Pa. 1996) New trial ordered where government’s
undisclosed file on informant indicated that his motivation for cooperating was monetary, yet prosecution
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ehicited testimony from him at trial that he did not cooperate for the money, but rather because he felt that
he was “doing something real good for the world ”

United States v. Taylor, 956 F.Supp. 622 (D.S.C. 1997) Federal extortion and conspiracy
indictments against state legislators distmissed due to government’s repeated and flagrant misconduct
including failure to disclose exculpatory and impeachment evidence bearing on credibility of government’s
cooperating witness, who was allowed to assume an unusual amount of control over the sting operation
resulting in the defendants’ indictments, and undermining reliability of government’s case as a whole

Chamberlain v. Mantello, 954 F. Supp. 400 (N.D.N.Y. 1997). Relief granted where police officers
gave perjured testimony, even though the prosecuter was unaware of the misconduct

Ely v, Matesanz, 983 F.Supp. 21 (1997). After anevidentiary hearing, the district court found thata
plea agreement between the state and its witness had not been disclosed to the defense Additionally, the
state failed to correct false testimony presented by the witness that no deal existed Writ ofhabeas corpus
conditionally granted

United States v. Patrick, 985 F.Supp. 543 (E.D.Pa. 1997). Motion for a new trial granted when
government failed to disclose evidence which would have impeached one of its main witnesses. This
evidence could not have been obtained by the defendant through the exercise of due diligence as the
government never idientified the information that was contained in the withheld documents. Thus, the
defendant could not have known of the essential facts that would have permitted him to make use of the
evidence

United States v. Colima-Monge, 978 F.Supp. 941 (1997). Defendant’s due process rights would be
violated if the INS withheld information concerning the co-defendant which may be relevant to defendant’s
motion to dismiss. Motion for protective order denied.

United States v. Dollar, 25 F.Supp.2d 1320, 1332 (N.D.Ala. 1998). The district court dismissed
charges of conspiracy and concealing the identity of firearms purchasers as aresult of the government’s
repeated, egregious violations of its disclosure obligationsunder Brady These violations centered on
nondisclosure of materially inconsistent pre-trial statements of several of the government’ s key witnesses

The court explained that, “[flrom the outset of this case, defense counsel have been unrelenting in their
effort to obtain Brady materials. The United States’ general response has been to disclose as little as
possible, and as late as possible--even to the point of a post-trial Brady disclosure. * * * [A]fter having
assured the court that it had produced all Brady materials, the United States continued to withhold

materials which clearly and directly contradicted the direct testimony of several of its most important
witnesses 7

Spicer v. Warden, Roxbury Correctional Institute, 31 F.Supp.2d 509, 522 (D.Md. 1998). The

prosecution violated Brady by failing to reveal that counsel for one of three eyewitnesses uponwhomits
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caserested had told the prosecutor that the witness would say he had seen petitioner in the days before
and after the crime, but not onthe actual day ofthe crime. At trial, however, this witness testified that he
had actually seen petitioner running from the scene of the crime The district court concluded that this
development in the mcriminating quality of the witness’ testimony was sufficiently inconsistent with how
his counsel had previously described what he knew as to render nondisclosure of counsel’s description
to the prosecutor a violation of Brady

Cheung v. Maddock, 32 F.Supp.2d 1150, 1159 (N.D.Cal. 1998). The state violated Brady n this
attempted manslaughter case by failing to disclose medical records indicating that the victim of the shooting
of which petitioner was convicted had a blood alcohol content substantially igher than the victim’s
testimony acknowledged Thisblood alcohol evidence was favorable to petitioner in several ways: it drew
into question the victim’s identification of petitioner, rather than one of petitioner’s two companions, as the
shooter; it undermined the victim’s credibulity, since his claim that he only consumed one drink on the night
of the shooting could not possibly have been true in light ofhis blood alcohol content, and it undermined
the credibility of the victim’s companions, who testified in corroboration of his claim that he only consumed
one drink on the night of the shooting

United States v. Locke, 1999 WL 558130 (N.D.IIL July 27,1999). The government violated Brady
in connection with defendant’s federal trial for conspiracy to import heroin by suppressing a statement
madeby a co-defendant at his change-of-plea hearing, in which the co-defendant indicated that nerther
he nor defendant had knowledge that their travel abroad with another co-defendant was for the purpose
ofimporting heroin. Noting the weakness ofthe government’s case against defendant at trial, the court
found this statement material and granted defendant’s motion for new trial Inreaching this conclusion,
the court rejected the government’s contention that it did not “suppress’ the statement since defendant’s
attorney was free to have attended the co-defendant’s change-of-plea hearing, at which he would have
heard the statement first hand. The court reasoned that a defendant’s counsel had not failed to act with
reasonable diligence in not attending the hearing, since such hearings do not ordinarily produce exculpatory
evidence for co-defendants

Reasonover v. Washington, 60 F.Supp.2d 937 (E.D.Mo. 1999). After finding that petitioner had
satisfied the “miscarriage of justice” standard and permitting her to pass through the Schiup actual-
innocence gateway in order to obtain merits review of her procedurally defaulted claims, the court granted
reliefin this Missouri murder case in which the state sought, but did not obtain, the death penalty, on the
ground that the prosecution committed numerous Brady violations, including failure to disclose two
audiotapes, one containing petitioner’s conversation with an ex-boyfriend in which she credibly asserted
her innocence, and another containing petitioner’s conversation with a smitch which is consistent with
petitioner’s claims of innocence and inconsistent with the snitch’s subsequent trial testimony, failure to
disclose the existence of an extremely favorable deal between the prosecution and its main snitch, whose
testimony was the “linchpin” of the state’s case, and failure to disclose a prior deal between the state and
its secondary snitch, who testified falsely that she had never before made a deal with the state
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United States v. McLaughlin, 89 F.Supp.2d 617 (E.D.Pa. 2000) The court granted defendant’s
motion for a new trial in this federal tax evasion case, finding that the government’s nondisclosure of a
witness’ grand jury testimony contradicting the tnal testimony of defendant’s accountant onthe critical
point of whether the accountant had knowledge of defendant’s bank account, and nondisclosure of
documents supporting defendant’s claim that certain income was legitimately entitled to tax deferred status,
violated Brady

Watkins v. Miller, 92 F.Supp.2d 824 (S.D.Ind. 2000). After finding that petitioner’s DNA evidence
conclusively refuting the prosecution’s theory that he alone raped and murdered the victim established a
miscarriage of justice sufficient to entitle him to merits review of his procedurally barred Brady claims, the
court granted reliefon those claims. The court found that the state failed to disclose exculpatory evidence
indicating that a witness saw the victim being abducted at a time for which petitioner had a firm alibi, and
that another potential suspect had taken and failed a polygraph examination about the victim’s murder.

Jamison v. Collins, 100 F.Supp.2d 647 (S.D.Ohio 2000) The court held that the cumulative effect
ofundisclosed exculpatory evidence in this Ohio capital case raised a reasonable probability that, had 1t
been revealed, petitioner would not have been convicted of capital murder or sentenced to death The
evidenceincluded. statements by a cooperating codefendant that were significantly inconsistent with his
testimony at petitioner’s trial; statements of eyewitnesses suggesting the perpetrator did not match
petitioner's description, and statements of eyewitnesses to robberies admitted as other acts evidence
against petitioner. This evidence was material in that it could have beenused to direct suspicion to others,
including the codefendant, to impeach the codefendant's testimony, and to discredit eyewitness
identifications of petitioner in connection with robberies admitted as other bad acts. Although petitioner’s
Brady claims were procedurally defaulted, the court found the fact that the state continued to withhold the
evidence during petitioner’s state court proceedings constituted “cause,” and concluded further that the
materiality of theundisclosed evidence under Brady and its progeny constituted “prejudice” sufficient to
overcome the default

Mendez v. Artuz, 2000 WL 1154320 (S.D.N.Y. Aug. 14,2000) The court granted habeas corpus
reliefin this New York murder and attempted murder case on the ground that the prosecution violated
Brady by failing to disclose five documents containing significant evidence that a third party had ordered
a hit on one of the victims in retaliation for a theft he believed the victim to have committed.

Zuernv. Tate, 101 F.Supp.2d 948 (S.D.0Oh. 2000) The prosecution violated Brady in this Ohio capital
case by failing to disclose a memorandum prepared by a deputy concerning a conversation the deputy had
withaprisoninmate Had it been disclosed, the memorandum would have led to the discovery of other
admissible evidence, would have beenuseful for impeachment, and could have been used to negate the
element of prior calculation by showing that petitioner had fashioned a weapon to harm another inmate,
not to harm the guard he was convicted and sentenced to death for killing.

Benn v. Wood, 2000 WL 1031361 (W.D. Wash. June 30,2000) The district court granted relief
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from petitioner’s conviction and death sentence, finding that although the state had been ordered to search
for and disclose evidence ofits confidential informant’s prior dealings with law enforcement, it failed to
conduct the search, and therefore failed to locate and disclose a wealth of impeaching material The
undisclosed mformationincluded- evidence that the informant had been a police snitch for fifteen years,
“significant evidence ofunreliability and dishonesty in [the snitch’s] dealings with police, perjury by the
snitch in another case; protection by the prosecution from charges for other crimes, use and sale of drugs
by the snitch while staying in a hotel at government expense during petitioner’s trial. The undisclosed
information was material because the snitch, who claimed petitioner had confided in him injail, provided
the only evidence to support the prosecution’s theory that petitioner’s killing of the victims was
premeditated, and was the result of an insurance fraund scheme gone bad. Withregard to the insurance
fraud scheme, the prosecution also withheld evidence of an official determunation that a fire in petitioner’s
trailer, which the prosecution alleged to be a component of the msurance scheme, had actually started
accidently.

United States v. Peterson, 116 F.Supp.2d 366 (N.D.N.Y. 2000) The district court granted a new
trial in this federal prosecution, finding that the prosecution violated the Jencks Act by inadvertently
suppressing investigators’ notes which, if disclosed, would have revealed discrepancies with the
government’s trial testimony relating to petitioner’s statement. These discrepancies created a significant
possibility that the jury would have had a reasonable doubt as to defendant’s guiit

Bragg v. Norris, 128 F.3d 587 (E.D.Ark. 2000). The district court granted relief and ordered
petitioner’s immediate release in this “delivery of a controlled substance” case, in which petitioner
established “actual innocence” to permit merits review of his Napue and Brady claims, and further
established his entitlement to relief on the merits of those claims Both claims arose out of “highly reliable”
evidence that a police drug agent falsified notes and back-dated reports in order to build an otherwise
nonexistent case against petittoner for selling crack. The officer’s identification of petitioner as the person
who sold him crack was the only evidence supporting the conviction. Petitioner proved, however, that:
the officer’s claim that he 1dentified petitioner by running his license plate through a state records check
could not be true, because the plate number in question was not issued to petitioner by the state untit
several weeks after the officer claimed to have run his check, the officer’s claum that he confirmed his
identification by viewing a police photograph of petitioner could not have been true because the police had
no photographs of him until months after theidentification aflegedly occurred; and, although the officer
testified at petitioner’s trial that he had excluded another suspect who shared a first name wrth petitioner
by looking at photographs ofthat suspect, an undisclosed set of notes written by the officer indicate the
officer’s belief that the other suspect and petitioner were, in fact, the same person.

In granting reliefon petitioner’s Napue claim, the court acknowledged that the prosecuting
attorneys may not have intentionally elicited false testimony from the officer, but found that knowledge of
the contents of the officer’s notes should be imputed to the prosecutor, thereby establishing a violation of
Napue Additionally, citing the testimony of two other prosecutors that “the case would have been over”
ifthe defense had been given access to the information about the officer’s activities, the court concluded
that this evidence was “material” for purposes of petitioner’s Brady claim, suchthat relief'was required
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Finally, the court ordered petitioner’simmediate release, and allowed petitioner to be accompanied back
to the jail by his counsel “to ensure he is out-processed as rapidly as possible” in order to satisfy the
court’s desire that he “be released from custody  this day ”

Faulknerv. Cain, 133 F.Supp.2d 449 (E.D.La. 2001). The district court granted habeas corpus relief
in this murder case on the ground that the prosecution violated Brady by suppressing the names of police
officers who were first on the murder scene, and evidence that homosexual pornography and rubber
gloves were found at the scene. This information was favorable and material because petitioner’s defense
was that his codefendant became belligerent and struck the victim in response to anunwanted homosexual
sexual advance, not pursuant to a plan with which petitioner had been involved. The victim’s sexual
otientation and the codefendant’s claim of self defense were key issues at trial with regard to, inter alia,
petitioner’s mens rea with respect to first degree murder as a principal.

United States v. Lin, 143 F.Supp.2d 783 (E.D.Ky. 2001). The district court dismissed the mdictment
inthis federal prosecution for employing illegal aliens after finding that the government deported witnesses
prior to disclosing statements taken from those witnesses indicating that the witnesses would have been
favorable to the defense After acknowledging that “it isimpossible for the defendants to make an avowal
astothe deported aliens’ testimony because they were denied any opportunity to interview them before
the government rendered themunavailable,” the court noted that the witnesses’ statements indicate they
would have testified favorably on the key question whether defendants knew they were employing illegal
aliens, and recognized that the deported witnesses were “perhaps the only witnesses who may have
information the defense could use to impeach the material witnesses’ testimony ” Based onits findings
concerning the government’s misconduct and the prejudice suffered by the defense, the court concluded
that “the only appropriate remedy is the dismissal of the [71 count] indictment ”

Beintemav. Everett,2001 WL 630512 (D.Wyo. April 23,2001). The district court granted habeas
corpusreliefin this “delivering marijuana” case on the ground that the prosecution’s failure to disclose that
apolice officer had threatened the state’s primary witness that his famity would be prosecuted ifhe refised
to cooperate violated Brady. Disagreeing with the Wyoming Supreme Court’s conclusion that the
evidence was not “material,” the district court observed that petitioner’s “trial was dependent almost
entirely upon the testimony of a single witness, . and as such, impeachment evidence [petitioner]’s
counsel could have used to attempt to discredit that witness or question the veracity of that witness would
be material” Inconcludingthat 28 U S C. §2254(d)(1) did not bar relief on petitioner’s claim, the district
court explained that “[t]he Wyoming Supreme Court’s opinion includes repeated references stating that
certain evidence was not material This suggests that ‘cumulative materiality’ was not the touchstone of
the [state] court’s opinion and that it was rather a series ofindependent matenality evaluations, contrary
to the requirements of Bagley. Thisis . and unreasonable application of clearly established law

26

»”



STATE COURTS

Dozier v. Commonwealth, 253 S.E.2d 655 (Va. 1979). Conviction reversed where prosecutrix had
made written statement which did not refer to alleged rape and did not refer to defendant by name
Statement was constitutionally material to charges, m that it affected credibility of the witness, even though
the written account of the abduction was substantially consistent with the prosecutnx's testimony at trial
Failure of Commonwealth to disclose pursvant to defendant's request required new trial

Deatrick v. State, 392 N.E.2d 498 (Ind.Ct.App. 1979) New trial ordered where, in response to
defendant's request, prosecutor and codefendant denied existence of a "deal” for codefendant's testimony,
and on direct exam prosecutor elicited denial from codefendant that any promises for his testimony were
made. Prior to trial prosecutor made promises and wrote a letter to parole board This could have affected
verdict, especially considering eyewitnesses' were inability to identify faces of perpetrators and
prosecutor's repeated emphasis of codefendant's sincerity

State v. Fullwood, 262 S.E.2d 10 (S.C. 1979) Where defendant pled self-defense when victim
attacked him with a knife and cut him, where investigating officer, who was asked for disclosure, falsely
told counsel that he had no information beneficial to defendant, and where prosecutor argued several
times that victim had no knife although he had knife in lus possession during the trial, concealment of the
knife deprived defendant of fundamental fairness in his trial.

Statev. Goodson, 277 S.E.2d 602 (S.C. 1981) Inprosecution for housebreaking, grand larceny and
safecracking, state's failure to disclose existence of roll of film showing a person other defendant on
premises where crime occurred deprived defendant of a fair trial, in that film could possibly cast serious
doubt on credibility of state's only witness implicating the defendant

People v. Angelini, 649 P.2d 341 (Colo.Ct.App.Div.IIL. 1982) Where defendant requested tapes
of prosecution's interviews with key prosecution witness, prosecution's failure to disclose that witness had
been hypnotized on morning witness testified required new trial

State v. Perkins, 423 So.2d 1103 (La. 1982) Reversed under Brady where State failed to disclose
statement of eyewitness, which substantially corroborated defendant's version of shooting, despite
defendant's request of a copy of any statements of any person interviewed by agent of State 11 connection
with subject matter of case Statement might have affected outcome as to either guilt or punishment

Granger v. State, 653 S.W.2d 868 (Tex.App. 13 Dist. 1983), aff'd, 683 S.W.2d 387 (Tex. 1984),
cert. denied, 472 U.S. 1012 (1985) Life sentence reversed where prosecutor, judge, and witness's
counsel all failed to disclose existence of a deal that changed witness's sentence from death to life Also,
because prosecution failed to correct the witness's testimony regarding the deal, her testimony from the
first trial was not admissible at the second, after she refused to testify, because defendant's right to cross-
examine her had been violated
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Commonwealth v. Wallace, 455 A.2d 1187 (Pa. 1983) Prosecution failed to correct false statements
by its key witness and suppressed parts of hus criminat record Defense made numerous requests for full
disclosure of the witness's criminal record and the prosecution repeatedly failed to deliver

Smith v. Zant, 301 S.E.2d 32 (Ga. 1983) Napue and Giglio violated where prosecution told jury that
witness was not promised anything for his testimony when in fact he was threatened with death penalty if
he failed to testify, and given life sentence in exchange for his testimony.

Binsz v. State, 675 P.2d 448 (Okl.Cr. 1984). Convictions and death sentence overturned where
prosecution tried to avoid telling the jury ofkey witness's leniency deal by keeping the witness ignorant
of the bargain struck with her counsel

Knightv. State, 478 So.2d 332 (Ala.Crim.App. 1985). Evidence that both defendant and rape victim
were A and H secretors (substances in saliva), and that person who smoked cigarettes found ground out
on victim's card table was an H secretor, was clearly favorable to defendant's claim of innocence, and
State's failure to disclose such evidence was a due process violation.

Peoplev. Buckley, 501 N.Y.S.2d 554 (N.Y.Sup.Ct. 1986). Updated rap sheet on prosecution witness,
showing disposition of a charge not appearing on sheet given to defense was material which prosecution
was obligated to disclose to defense

Cipollina v. State, 501 So.2d 2 (Fla.Dist.Ct. App. 1986), review denied, 509 So.2d 1119 (Fla.
1987) State committed Brady violation by failing to inform defense counsel of name and address of
witness who obtained alibi information for defendant from codefendant in prison, even though State had
informed defense that same witness had inculpated codefendant

Bloodworth v. State, 512 A.2d 1056 (Md. 1986) Under Bagley, exculpatory material does not have
to be in the prosecutor's possession. Here, fact that prosecutors were not in physical possession of
detective'sreport of another possible suspect with respect to three offenses was immaterial to whether
failure to disclose report to defendant was Brady violation.

State v. Wyche, 518 A.2d 907 (R.L. 1986) Prosecutor's failure to disclose existence of blood test,
whichindicated that sexual assault victim's blood-alcohol concentration was 208, was deliberate, violated
due process and Brady, and required new trial, where prosecutor knew of'test results on evening before
testimony of physician, who knew about test, and where prosecutor made no disclosure oftest until guilty
verdict.

Statev. Oshorne, 345 5.E.2d 256 (S.C.App. 1986), aff'd as modified, 353 S.E.2d 276 (S.C.1987)

Nondisclosure, despite timely Brady motions prior to trial, of two recorded statements by State's primary
witness, who was a heavy alcohol and drug user, had long criminal record, and had changed his story to
an eyewitness account in exchange for near immunity, denied defendants due process, where verdict was
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questionable, and defense counsels’ cross-exam might well have shifted weight of evidence to establish
reasonable doubt had State comphed with motion

State v. Smith, 504 S0.2d 1070 (La.Ct.App. 1987). Defendant should have been permitted in camera
inspection of alleged prior statement of victim for material inconsistencies or Brady information, in light
of defendant's specific requests for such statements, which were based on differences between opening
statement and victim's testimony

Ex parte Womack, 541 So.2d 47 (Ala. 1988) Conviction reversed where prosecution failed to
disclose: (1) transcript of a meeting with a witness who recanted his grand jury testimony and attempted
to implicate himselfin the crime, only to be dissuaded by his counsel and the district attorney; (2) plea
arrangements with two witnesses; (3) police reports and memos which included prior inconsistent
statements and jailhouse confessions

State v. Johnston, 529 N.E.2d 898 (Ohie 1988) Conviction and death sentence reversed where
prosecution failed to disclose evidence which undermined its theory of where the murder occurred and
who did it

Ham v. State, 760 S.W.2d 55 (Tex. Ct. App. 1988) Conviction reversed where state failed to turn
over evidence, following Brady request, of chiefmedical examiner's testimony which tended to confirm
defense expert's position and draw into question the state's evidence of defendant's guilt

Ex parte Brown, 548 S0.2d 993 (Ala. 1989). Conviction reversed where state failed to disclose, until
introduction at trial, physical evidence which contradicted victim's statement despite the granting of
defense's motion requiring disclosure of tangible evidence expected to be introduced at trial.

Ex parte Adams, 768 S.W.2d 281 (Tex.Cr.App. 1989) Conviction reversed where prosecution
suppressed prior inconsistent statements of its key witnesses These statements seriously eroded the
credibility of both witnesses

Bevill v. State, 556 So.2d 699 (Miss. 1990) Conviction and death sentence reversed where defense
was not allowed to adduce at trial whether prosecution helped its key witness to have one of his prior
convictions expunged in exchange for his testimony

Peoplev. Ramos, S50 N.Y.S.2d 784 (N.Y.Sup.Ct. 1990) Failure of prosecutor to turn over criminal
record of prosecution witness was an inexcusable Brady violation requiring reversal. Defense counsel was
not required to make a specitfic request because prosecutor had made an affirmative specific
representation as to the specific Brady material

Perdomo v. State, 565 So.2d 1375 (Fla.Dist.Ct.App. 1990) Trtal court should have held Richardson
hearing on potential Brady violation and its potential to prejudice defendant where potentially exculpatory
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evidence might still bein state custody, even though state did not disclose evidence because it believed
it had been stolen

Statev. Davis, 823 S.W.2d 217 (Tenn.Cr.App. 1991) Drunk driving conviction reversed where state
failed to disclose police department memoranda revealing knowledge of incorrect readings, malfunctions,
and tampering with intoxilizer machine, although evidence also included police observations of defendant,
the intoxilizer was central to the state's case

Commonwealth v. Santiago, 591 A.2d 1095 (Pa.Super. 1991), appeal denied, 600 A.2d 953 (Pa.
1991). Because the point of the disclosure requirement is to ensure a fair trial, the trial judge had an
obligation to disclose to the defense prior inconsistent statements made i camera by prosecution witness

People v. Godina, 584 N.E.2d 523 (IlL.App. 1991), appeal denied, 591 N.E.2d 26 (Tll. 1992).
Second-degree murder convictionreversed where pending burglary prosecution of state's witness was
matenal and thus subject to disclosure under Brady where the witness' testimony assisted state in
convicting defendant.

Statev. Knapper, 579 S0.2d 956 (La. 1991) Reversed where prosecution failed to disclose a pofice
report in which eyewitness gave description of murderer's clothes which was opposite that of chief state
witness. The report also mentioned another group of men who were committing crimes that mght, one of
whom was found in possession of the murder weapon

People v. Janota, 181 A.D.2d 932 (N.Y.App.Div. 1992). Rape conviction reversed due to
prosecution's delay in turning over notes of complainant's initial version of the incident which would have
brought her credibility into serious question Counsel found out about the notes after he had cross-
examined her for a day and a half, and did not recall her for fear such a move would be seen as
harassment

Commonwealth v. Moose, 602 A.2d 1265 (Pa. 1992) Murder conviction reversed where state failed
to disclose deal with jailhouse snitch despite a general request by the defense Defendant's failure to seek
criminal records of state witnesses was directly traceable to state's failure to identify the prisoner

Savage v. State, 600 So.2d 405 (Ala.Cr.App. 1992), cert. denied, 600 So.2d 409 (Ala. 1992)

Manslanghter conviction reversed where prosecutor failed, in violation of Brady, to disclose statements
oftwo witnesses who said defendant acted i self-defense; statements were arguably exculpatory and
could have been used to impeach the testimony of the witnesses at trial

People v. Jackson, 154 Misc.2d 718 (N.Y.Sup.Ct. 1992), aff'd, 603 N.Y.S.2d 410 (N.Y.Sup. 1992),
appeal denied, 633 N.E.2d 487 (N.Y. 1994). Convictions for second degree arson and six counts of
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felony murder reversed where detective and fire department, despite their independent duty to disclose
under Brady, failed to reveal that it was the expert opinion of the detective that the fire was an accidental
electrical fire

Peoplev. Clausell, 182 A.D.2d 132 (N.Y.App.Div. 1992) Due processviolated where prosecution
failed to disclose a buy report in a drug prosecution until after conviction since defense specifically
requested the report twice, officer's testimony was essential, and report contained useful impeachment
material

People v. Holmmes, 606 N.E.2d 439 (Il App.1 Dist. 1992), appeal denied, 612 N.E.2d 518 (IIL
1993) Convictionreversed where prosecution told jury that chief witness was just aninnocent bystander
whenin fact he participated in the crime, and violated Napue by lying about the benefits witness was to
receive for his testimony

Gorham v. State, 597 So.2d 782 (Fla. 1992) Conviction and death sentence vacated where state
failed to disclose that key witness had been a paid Cl in defendant's case and in others. The fact that the
witness had received substantial payments in other cases made the evidence material for challenging his
credibility

State v. Bryant, 415S.E.2d 806 (5.C. 1992) Once defendant has established basis for bis claim that
undisclosed evidence contains exculpatory material or impeachment evidence, State must produce
undssclosed evidence for trial judge'sinspection, trial judge should then rule on materiality of evidence to
determine whether State must produce it for defendant's use.

McMillian v, State, 616 So.2d 933 (Ala.Cr.App. 1993). Brady violated where prosecution failed to
disclose: (1) earlier statements by its key witness claiming to know nothing about the crime and then
argued to jury that witness had told same story from the beginning; (2) statement of fellow inmate who
overheard key witness discussing plan to frame defendant

Peoplev. Davis, 614 N.E.2d 719 (N.Y. 1993) Brady violated by failure to disclose, despite specific
request, hospital records of third party whom complainant identified as one of his attackers, indicating that
third party was admitted to hospital shortly before the attack

Funky. Commonwealth, 842 S.W.2d 476 (Ky. 1993). Life sentence (state did seek death penalty)
reversed where state failed to turn over various pieces of exculpatory hair and fiber evidence

Jones v. State of Texas, 850 S.W.2d 223 (Tex.App.-Fort Worth 1993) Conviction and sentence
reversed where prosecution failed to timely disclose exculpatory, matenal information in a victim impact
statement which tended to negate the only evidence of defendant's 1ntent to shoot the victim

State v. Spurlock, 874 S.W.2d 602 (Tenn.Crim.App. 1993) Murder conviction reversed where
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prosecution failed to disclose: (1) statements, which had been taken by the sheriff's department, which
stated or implied that someone else did the murder, and (2) audio and video recordings of key prosecution
witness giving statement incriminating defendant after being promised he would be released from jail

State v. Lindsey, 621 So.2d 618 (La.Ct.App. 1993) Conviction reversed where state failed to
disclose a promise to give accomplice favorable consideration if she testified credibly, and exacerbated
the Brady violation by failing to correct the witness' assertion at trial that she was not expecting
consideration.

Garcia v. State, 622 So.2d 1325 (Fla. 1993). Conviction and death sentence reversed where
prosecution failed to disclose statement to police given by akey prosecution witness which corroborated
defendant's assertion that someone else committed the murder. Violation was compounded because
prosecution denied the existence of the person defendant identified, despite the fact that police had
arrested him and knew he was going by the name defendant gave them

Swartz v, State, 506 N.W.2d 792 (Iowa Ct. App. 1993) PCR granted where state failed, in violation
of Brady, to disclose evidence of alleged coperpetrator's threatening and overbearing nature, and where
rebuttal witness, who was the only witness available to directly contradict defendant's compulsion
testimony, falsely denied existence of a deal for his testimony

Peoplev. Grarcia, 17 Cal.App.4th 1169 (Cal.Ct. App. 1993) Habeas granted where state failed to
disclose evidence that tended to impeach reliability of state's accident reconstruction expert, by showing
that expert had used faulty methodology and made errors in other cases

State v. Avelar, 859 P.2d 353 (Idaho Ct. App. 1993) Prosecution's failure to disclose that party to
whom cocaine was delivered could not identify defendant as one who delivered cocaine violated due
process and required that conviction be set aside, disclosure would likely have altered defendant's trial
strategy significantly

People v. Steadman, 623 N.E.2d 569 (N.Y. 1993) Convictions reversed under Brady where trial
assistants, as representatives of DA's office, were chargeable with knowledge of promises made by
assistant DA to prosecution witness' attorney for purposes of duty to disclose Brady material, and
assistants were obligated to clarify record after witness falsely testified that no promises were made.

Peoplev. Gaines, 604 N.Y.S.2d 272 (N.Y.App.Div. 1993) Brady violation, which required reversal
of convictions, occurred where prosecutor did not disclose cooperation agreement reached between trial
assistant's superior and attorney for principal prosecution witness under which witness would not be
required to go to prison on pending felony charges if he testified against defendant

Burrowsv. State, 438 S.E.2d 300 (Va.App. 1993). Commonwealth's failure, in responseto murder
defendant's Brady request for exculpatory material, to provide defendant with information respecting
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Commonwealth witness' criminal past and apparent long-standing relationship with Commonwealth's
attorneys, warranted new trial

Ex parte Williams, 642 So.2d 391 (Ala. 1993) Brady violated where state failed to produce hneup
photographs from which victim had identified a person other than defendant, hat which had led police to
that person, and statement in which victim had failed to mention supposedly identifying raincoat found in
defendant's home

Jefferson v. State, 645 S0.2d 313 (Ala.Cr.App. 1994). Brady violated where undisclosed exculpatory
evidence was material to murder prosecution because it would have tended to show that someone other
than defendant committed crime and would have beenrelevant to impeach credibility of two witnesses
who testified for prosecution.

Westv. State, 444 S.E.2d 398 (Ga.App. 1994) Convictionreversed where State's failure to disclose
tape recording of alleged drug deal involving defendant prior to trial violated due process, tape was
exculpatory in that it might have shown that informant gave perjured testimony

People v. White, 606 N.Y.S.2d 172 (N.Y.App.Div. 1994). Convictions vacated under Brady and
Rosario where undisclosed statement indicated that prosecution witness said he could not identify person
who shot victim, while at trial he testified to knowing defendant vaguely and seeing him chase victim and
fire weapon at him, and link of defendant to second murder was in significant part through ballistics
evidence that same gun was used in both murders

State v. Florez, 636 A.2d 1040 (N.J. 1994) Conviction reversed where state failed to disclose fact
that informant had beeninvolved in reverse sting drug transaction, even though defendants knew he was
involved in crime, but did not know he was aninformer. This was material because the informer played
a central role in setting up the drug deal.

State v. Landano, 637 A.2d 1270 (N.J. Super. Ct. App. Div. 1994) Brady violated where cop's
handwritten notes indicating that witness rejected defendant's photo were suppressed, and only an official
report saying witness failed to make an ID was disclosed.

Commonwealth v. Galloway, 640 A.2d 454 (Pa. Super. Ct. 1994) Commonwealth's Brady violation
in failing to disclose that its key witness' recollection was hypnotically refreshed prior to trial entitled
defendant to new trial on one murder where witness was only one to testify that she saw him possess and
shoot a gun, and one of two witnesses to testify that she heard defendant confess

State v. White 640 A.2d 572 (Conn. 1994) State's failure to disclose exculpatory Brady material prior
to probable cause hearing mandated reversal of convictions and new probable cause hearing even though
material was disclosed to defense during jury selection; although defendants made use of evidence,
witnesses whose statements were initially not revealed were unavailable at time of trial.
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Commonwealth v. Green, 640 A.2d 1242 (Pa. 1994) Conviction and death sentence reversed where
state failed to disclose two out of court statements by co-conspirator 1n which she claimed she shot and
killed a cop

State v. Munson, 886 P.2d 999 (OkL.Cr. 1994) New trial granted where state failed to disclose
hypnosis of key prosecution witness, withheld over 165 exculpatory photographs and wilfully suppressed
hundreds of pages of exculpatory reports

Statev. Perry, 879 S.W.2d 609 (Mo.Ct.App. 1994). State's failure to disclose defendant's girlfriend's
pretrial statement violated Brady where statement was directly contrary to girlfriend's trial testimony,
supported claim that he was "framed" and confessed solely in response to police beating, he specifically
requested statement, and defense did not know statement existed until after trial

Statev. Gilbert, 640 A.2d 61 (Conn. 1994) Capital murder conviction reversed where state failed to
disclose, after specific defense request, reports from victims' family and friends in which they said that two
other individuals had been in the store earlier the same day---carrying guns and threatening to kill
someone,

Jefferson v. State, 645 So.2d 313 (Ala.Cr.App. 1994) Writ of error coram nobis granted where
prosecution failed to disclose prior inconsistent statements of two witnesses who testified to seeing
defendant fleeing the scene Earlier statements identified the fleeing suspect as someone else

Bowman v. Commonwealth, 445S.E.2d 110 (Va. 1994) Prosecution's failure to earlier disclose police
officer's report violated Brady; had defendant been aware of discrepancies in police officer's report and
officer’'s failure to mention defendant's facial scars, he could have strengthened his defense of mistaken
identity Tral court abused its discretion in refusing to review in camera police officer's report as requested
by defendant.

Peoplev. Rutter, 616 N.Y.S.2d 598 (N.Y.App.Div. 1994), opinion adhered to on reargument, 623
N.Y.S.2d 97 (N.Y.App.D. 1995) Appellate counsel held ineffective for failing to raise and argue. (1)
People's disclosure, onmorning after key witness was excused, of transcript of polygraph in which this
witness denied knowledge of the homicide as Rosario and Brady violation; and (2) failure of trial court to
allow the witness to be recalled and cross-examined with the transcript

Statev. Gardner, 885P.2d 1144 (Edaho Ct.App. 1994) Defendant entitled to withdraw guilty plea
where prosecutor violated Brady by failing to disclose eyewitness statement tending to show that coflision
and resulting death were caused by tire blowout, not by defendant's fatigue or drug use

State v. Laurie, 653 A.2d 549 (N.H. 1995) New Hampshire constitutional right to present ail favorable
evidence affords greater protectionto criminal defendant than federal Brady standard; it requires state to
prove beyond areasonable doubt that favorable evidence knowingly withheld would not have affected
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verdict

Peoplev. Curry, 627 N.Y.5.2d 214 (N.Y.App.Div. 1995) Motionto withdraw guilty plea granted
where state failed to disclose information about investigation into police corruptionin violation of due
process. Case would hinge on credibility contest of defendant and cop, who allegedly stole defendant's
money during arrest, and DA had serious information about the cop's criminal activities

Peoplev. Wright, 635 N.Y.S5.2d 136 (N.Y. 1995) Alleged assault victim's status as police informant
was material and favorable to defendant, and prosecution's failure, despite Brady requests, to reveal that
alleged victim was informant denied defendant due process. If information had beenrevealed, defendant,
could have presented it as motive for police to corroborate alleged victim's testimony and to disbelieve
defendant's claim that she stabbed alleged victim because she believed he was going to rape her
Information also would have refuted state's explanation that victim did not want to go to hospital after
stabbing because police would have thought he "did something” due to of his criminal record

Jackson v. Commonwealth, 1995 WL 710112 (Va.App. 1995). Conviction for abduction withintent
to defile reversed where trial court erroneously failed to order state to disclose victim's statements to
police. These statements contained information inconsistent with victim's testimony on several points
Because victim's credibility was the crucial issue in the case, nondisclosure of the statements deprived
defendant of the opportunity to explore and expose victim's inconsistencies.

Peoplev. Jackson, 637N.Y.S.2d 158 (N.Y.App.Div. 1995) State violated Brady in second-degree
murder prosecution by failing for three years to disclose statements by learning-disabled witness who, by
time of disclosure, had no substantive memory of many details of events at issue; statements' exculpatory
value was evident on their face, as witness stated numerous times that defendant was outside apartment
when shots were fired, and witness gave leads as to other possible perpetrators of crime

Hamilton v. State, 677 So.2d 1254 (Ala.Cr.App. 1995). Conviction and death sentence reversed
where key witness perjured himself with regard to statements he claimed were made by defendant
regarding lack of remorse and pride resulting from the murder, and falsely denied the existence of a deal
for his testimony. Police had led witness to believe he would be freed from jail in exchange for his

testimony, and their actions were taken as part of the prosecution team, despite fact that prosecutor had
no knowledge of the deal

Brummettv. Commonwealth, 1996 WL 10209 (Va.App. Jan. 11, 1996) Convictions onfive counts
of sexual crimes reversed where trial court erroneously failed to order disclosure, after in camera review,
of statements of victim and forensic evidence indicating semen found was not that of defendant

Cottony. Commonwealth, 1996 WL 12683 (Va.App. Jan. 16,1996) Statutory burglary and arson
convictions reversed where state failed to tumely disclose its relationship with a key witness who was
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incarcerated with defendant prior to trial Inexchange for testimony, prosecutor had agreed to make
efforts on the witness' behalf with the parole board, and witness had been furnished with a copy of
defendant's statement to police, which he was seen reading prior to defendant's trial

Shields v. State, 680 So.2d 969 (Ala.Cr.App. 1996) Murder conviction reversed where state withheld
evidence of victim's prtor conviction for assault and other information tending to show victim was
aggressive and prone to violent acts. This information was material to defendant's claim of self-defense

Dinningv. State, 470 S.E.2d 431 (Ga. 1996). New trial ordered on Giglio violation where prosecution
failed to disclose evidence of immunity agreements with material prosecution witnesses where evidence
against murder defendant was circumstantial and witnesses’ testimony was critical to state's case, withheld
evidence included videotape of one witness' interview with police which contained protracted discussion
of immunity in exchange for testimony

Smith v. State, 471 S.E.2d 227 (Ga. Ct. App. 1996). Conviction for selling crack cocaine reversed
where special agent and probation officer had agreement that as part of informant's undercover work,
officer would not serve outstanding warrant on informant and informant had crucial role in drug transaction,
but state failed to fully disclose relationship with informant upon defendant's request and special agent
testified that informant "didn't have any charges pending or anything."

Jiminez v. State, 918 P.2d 687 (Nev. 1996) Postconviction relief granted in capital case where
prosecution failed to disclose evidence of other possible suspects which was relevant to informant's
impeachment and to challenge methods and reliability of police investigation, and failed to disclose
evidence that informant had assisted police in other cases in exchange for dismissal of charges while police
witness and informant both testified informant had no relationship with police in other cases; information
could have altered outcome where evidence against defendant was circumstantial, informants' testimony
that he overheard defendant's telephone conversation with his father in which he admitted to killing was
impeachable, and police did only slight investigation of other possible suspects.

People v. Lantigua, 643 N.Y.S.2d 963 (N.Y.App.Div. 1996) Sole eyewitness' recantation of
identification testimony was not incredible or collateral to defendant's guilt or innocence in second-degree
murder prosecution; credibility of eyewitness' testimony at trial, not ofher recantation, was relevant issue,
and there were questions as to conflicting testimony by eyewitness and her brother, and where eyewitness
was at time of murder, and People’s failure to disclose existence of another witness deprived defense of
opportunity to investigate what that witness might have observed and of ability to conduct knowledgeable
cross-examination of eyewitness as to her whereabouts, her view of events, distractions caused by
presence of another person, and her general credibility

People v. May, 644 N.Y.S.2d 525 (N.Y.App.Div. 1996). Convictions for second degree murder,
second degree attempted murder and first degree assualt reversed where prosecution failed to disclose
arrangement with witness who was promised favorable sentence onunrelated charges in exchange for
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testimony against defendant, and failed to correct witness' false statement to effect that he had not been
promised any consideration i return for testimony, nondisclosure was not harmless in light of significance
of witness' testimony that he witnessed actions alleged in indictment

Farmer v. State, 923 S.W.2d 876 (Ark. Ct. App. 1996) New trial ordered where prosecution failed
to disclose impeachment evidence that officer upon whose testimony state’s case was built was not a
police officer at time of tnal because he had resigned shortly before after wrecking his police car and filing
a false police report to cover up his violation of police rules, prosecutor admitted that decision had been
made not to ask witness at trial where he was employed

State v. Knight, 678 A.2d 642 (N.J. 1996) Murder conviction reversed on cumulative impact of
suppressed exculpatory evidence which included: state's alleged eyewitness got no prison time on
unrelated offense carrying potential 364-day confinement period, despite prosecution's claim that she had
no incentive to lie, woman eyewitness who claimed to have spoken to witness just prior to crime had made
statement that she was not near crime site at critical time, and FBI agent had testified that he lacked certain
information regarding case at time he interrogated defendant when teletype records showed he had
received information

Frierson v. State, 677 So.2d 381 (Fla. Dist. Ct. App. 1996) Prosecution’s failure to disclose police
report and depositton of officer regarding incident strikingly similar to shooting incident for which defendant
was convicted and which indicated that date of event was day after that indicated by witnesses required
new trial; fact that witnesses who testified were alcohol and substance affected and could have mistaken
date of incident, along with officer's description and other undisclosed discrepancies in eyewitness
testimony, undermined confidence in jury's verdict.

Statev. Womack, 679 A.2d 606 (N.J. 1996), cert. denied, 117 S.Ct. 517 (1996). For purposes of
defendant’s prosecution for practicing medicine without a license, evidence that defendant told investigator
his professional status as doctor of naturopathy and not medical doctor was not probative on state's theory
regarding practice of medicine without a license, but was probative on state's alternative theory of holding
oneself out as a medical doctor, failure to disclose such exculpatory evidence to grand jury required
dismissal of portion of indictment asserting alternative theory.

Carrollv. State, 474 S.E.2d 737 (Ga. Ct. App. 1996) Defendant who pleaded guilty to homicide by
vehicle and serious injury by vehicle allowed to withdraw plea due to state's failure to disclose that sole
state expert had indicated, shortly before defendant entered plea, that calculation of speed at which
defendant was driving when she lost control of vehicle was incorrect and that it was not possible to
calculate her speed based on data provided by investigating officer, and opined that road conditions
contributed to accident

Craig v. State, 685 So.2d 1224 (Fla. 1996) Death sentence reversed and new sentencing hearing
ordered where prosecutor elicited false and misleading testimony from codefendant indicating that he was
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serving two life sentences for his role in the crime and argued severity of codefendant’s punishment to the
jury when prosecutor knew that codefendant was already 1n a work release program and would soon be
paroled, this information was material because it affected codefendant’s credibility and prevented jury
from considering actual disparity between sentences of each defendant

State v. Ponce, 1996 WL 589267 (Ohio Ct. App. Oct. 10, 1996). Rape conviction reversed where
prosecution failed to turn over a police report and records from the county children’ s services authority.
The police report contained a description of the alleged rape which was significantly inconsistent with the
alleged victim’s trial testimony, and the children’s services records revealed information supportive of the
defendant’s theory at trial that the alleged victim’s story had been fabricated. The court found that,
“[clollectively, the prosecution’s refusal to disclose the [materials] serve to undermine confidence in the
outcome of defendant’s trial ” Id. at *6

State v. Oliver, 682 S0.2d 301 (La. Ct. App. 1996). New trial ordered where conviction hinged on
credibility of two alleged victims who were key prosecution witnesses and prosecution faled to disclose
statements made by each near time of offense differed significantty from their trial testimony

State v. Cook, 940 S.W.25 623 (Tex.Cr.App. 1996). Defendant’s conviction and death sentence for
a 1977 murder reversed where testimony of a key prosecution witness from defendant’s first trial was
introduced against defendant at his third trial after the witnesshad died The introduction ofthetestimony
at the third trial undermined the reliability of defendant’s conviction because the prosecution’s earlier failure
to disclose the witness’ prior inconsistent statements to police and to the grand jury had precluded the
defense from effectively investigating the witness’ testimony and impeaching him with his prior statements.

Ex parte Mowbray, 943 S.W.2d 461 (Tex. Crim. App. 1996) Murder conviction reversed where
prosecution waited until two weeks before trial to disclose blood spatter expert’s report tending to support
defendant’s contention that victim shot himselfin bed next to her despite having received the report seven
months earlier, prosecution purposely delayed disclosure and caused defense counsel to erroneously
believe that the expert who had written the exculpatory report would be a witness for the state and be
available for cross-exammnation.

Flores v. State, 940 S.W.2d 189 (Tex. Ct. App. 1996). Murder conviction reversed where
prosecution failed to disclose written and verbal statements made by disinterested witness corroborating
defendant’s contention that victim, who was defendant’s roommate, shot herself during an argument with
defendant Because there were no eyewitnesses to the shooting other than defendant her credibility was
crucial, and undisclosed statements fully supported defendant’s version of events such that, had they been
disclosed, the result of the trial would likely have been different.

Ohio v. Aldridge, 1997 WL 111741 (Ohie App. 2 Dist. March 14, 1997) (unpublished). Order

granting relief from multiple convictions for forcible rape of a child and gross sexual imposition of a child
affirmed where prosecution failed to disclose full length report detailing- numerous instances of hi ghly
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suggestive questioning techniques employed with child accusers; medical evidence indicating absence of
sexual abuse, inability of alleged child victim to identify picture of defendant; and numerous threats made
by police investigator against child witnesses in the face of their denials that sexual abuse occurred. Rather
than full report, defense counsel were furnished with a redacted version which made no mention of the
exculpatory and impeaching information contained 1n the full length version

People v. Ariosa, 660 N.Y.S.2d 255,257 (N.Y.Co.Ct. 1997). Indictment for three counts of forcible
rape dismissed where prosecutton waited until jury deliberations had begun to turn over an envelope it had
possessed for several months containing numerous items directly contradicting the victim’s assertions at
trial, some of which were written in the victim’s own hand. While the court expressed its belief that the
prosecution’s nondisclosure was not motivated by malice, it nevertheless decided to send a message to
the state that its review of discoverable materials must be “a pro-active, vigorous attempt to respond to
the requests made by defense counsel or to seek protective orders in circumstances they feel are
inappropriate for discovery ”

State v. Phillips, 940 S.W.2d 512 (Mo. 1997) (en banc) New penalty phase ordered where state
withheld audiotape containing hearsay statement indicating that defendant’s son claimed sole responsibility
for dismembering murder victim The statement was material because the prosecution specifically argued
that defendant deserved the death penalty because she had cut up the victim’sbody herself, and the sole
aggravating circumstance found by the jury was depravity of mind, which was based upon the
dismemberment of the victim’s body

Statev. Kula, 562 N.W.2d 717 (Neb. 1997) Murder convictionreversed and new trial ordered where
prosecution failed to disclose material evidence regarding investigation of other suspectsbefore the first
day of trial and trial court abused its discretion and committed plain error by refusing to grant a
continuance following disclosure of the evidence to allow counsel to investigate other suspects and prepare
a defense.

State v. Copeland, 949 P.2d 458 (1998). Conviction of second-degree rape reversed where
prosecution failed to disclose that the victim/witness had a prior felony conviction. Suchinformation could
have been used by the defense to impeach this key witness, and there is a substantial liklihood that the
failure to disclose the prior record affected the jury’s verdict.

InreBrown, 952 P.2d 715 (Cal. 1998). Writ ofhabeas corpus granted in capital case where crime lab
neglected to provide the defense a copy of the worksheet attached to defendant’s toxicology report, even
though the prosecution was unaware of the error. The prosecution was obligated to review the lab files
for exculpatory evidence and provide any such evidence to the defense The worksheet reflected that
PCP was present in the defendant’s system at the time of the incident, which would have supported his
claim of diminished capacity.

Warev. State, 702 A.2d 699 (Md. 1997). Reversal required where prosecution failed to disclose that
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its key witnesses had a motion to reconsider sentence pending which was being held in abeyance until the
conclusion of defendant’s trral The Maryland Court of Appeals held that this was an implied deal which
should have been revealed

People v. LaSalle, 663 N.Y.S. 2d 79 (1997). First degree sodomy conviction reversed due to
prosecution’s failure to disclose that complamntant indicated at a prior hearing that she was unfamiliar with
her attacker’s full name

Statev. Blanco, 953 8. W.2d 799 (Tex. Ct. App. 1997). Trial court did not abuse discretion in granting
amotion for anew trial dueto state’s failure to disclose in the prosecution of an aggravated assault case
that the defendant’s brother had confessed to the crime

People v. Kasim, 66 Cal. Rptr.2d 494 (1997). Reversal required where prosecution withheld
impeachment evidence that key witnesses had received deals for lenient treatment in their own criminal
casesinexchange for their testimony against defendant Such evidence was material as the result of the
trial depended in large part on the credibility of the witnesses.

State v. Missouri, 940 S.W.2d 512 (1997). Death sentence reversed as aresult of the state’s failure
to discose a statement indicating that it was defendant’s son rather than defendant who dismembered the
victim’s body. Such evidence, had it been known to the jury, reasonable could have affected the sentence
that rested on the aggravating circumstance of depravity of mind

People v. Johnson, 666 N.Y.S.2d 160 (1997). In prosecution for sale of a controlled substance,
prosecution erred in not disclosing Iab analysis that contained alterations testified to by a police officer
New trial ordered

Statev. Harris, 713 N.E.2d 528 (Ohio Ct. App. 1998). The court of appeals affirmed the trial court’s
dismissal of felony possession of marijuana charges against defendants following disclosure by a
prosecutioninvestigator during trial that he had long possessed an airport log indicating that defendants
had not been given baggage claim tickets when they boarded the flight on which the prosecution
contended the defendants were smuggling marijuana. This evidence was consistent with defendants’, which
was that a third party who purchased defendants’ tickets and encouraged them to fly to Ohio to look for
work had actually placed the marijuana in their luggage without their knowledge. The court of appeals
found that the trial court did not abuse its discretion in dismissing the charges rather than imposing a lesser
sanction in light of the fact that the information had been purposely withheld, and continuing the case would
result in undue prejudice to the defendants.

Peoplev. Diaz, 696 N.E.2d 819, 826-828 (IlL, Ct. App. 1998) Defendant, a county jail correctional
officer, was convicted of three charges arising out of his alleged involvement in drug dealing within the jail.
The court reversed the convictions on the ground that the prosecution violated Brady and Napue by failing
to disclose that an important inmate witness had been given a deal resulting in an illegal concurrent
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sentence, and by failing to correct that witness’ false testimony that he had not received favorable
treatment in exchange for his testimony Rejecting the state’s contention that the witness had not been
given a deal, the court noted a clear indication in the State’s Attorney’sundisclosed file that the witness’
“illegal sentence was ‘OK’d’ by a supervisorinthe State’s Attorney’s office because [the witness] had
worked as an informant for the State’s Attorney’s public integrity unit,” and explained that “this court does
not have to ignore common sense.” “An agreement between the State and 1ts witness,” the court
continued, “does not haveto be so specific that it satisfies the traditional requirements for an enforceable
contract ” Here, the “circumstances, taken as a whole, indicate that a deal was made between [the
witness}and the State  ” Turning to the prosecution’s failure to correct the witness’ false denial that
adeal existed, the court stated. “We consider the State’s conduct to have been outrageous and we will
nottolerateit . That[conduct] raises questions about the State’s integrity and goes to the heart of the
judicial system--confidence in the factfinding process.”

Littlev. State, 971 S.W.2d 729, 731 (Tx. Ct. App. 1998). Defendant’s DWI conviction was reversed
due to the prosecution’s failure to reveal to defense counsel that its expert on blood alcohol content had
lost the graphical information necessary to assess the accuracy of the state’s blood alcohol analysis
Although this information was not directly exculpatory, it was impeachuing in the sense that “the graphical
results are necessary to analyze thereliability . . . of the results ofthe blood test  In concluding that relief
was warranted under Brady, the court reasoned: “[H]ad the State disclosed the loss of the evidence as
soon asit became aware of the fact, defense counsel would have had the option of employing a different
trial strategy--one that may have resulted in exclusion of the testimony altogether * * * The testimony was
the only quantitative evidence of appellant’s intoxication * * * Thus, we conclude the State’s failure to
inform the defense of the lost evidence is a failure to disclose material information which undermines
confidence in the outcome of the trial.”

Statev. Nelson, 715 A.2d 281,285-288 (N.J. 1998). Defendant’s death sentence was vacated on the
ground that the prosecution violated Brady by failing to reveal that an officer wounded during defendant’s
shootout with police had served notice of, and later filed, a lawsuit against local authorities alleging that
they had failed to provide training and instruction necessary to ensure the safety of police officers in
situations such as the one that occurred in this case. The court reasoned as follows concerning the
materiality of the officer’s allegations to the sentencing phase of defendant s trial “Had thejury been aware
that this crucial witness, the brother of one of the dead police officers, agreed with defendant that
inadequate police training had sparked defendant’s violent reaction, it is at least reasonably probable that
anadditional juror or jurors would have found the existence of one or more of defendant’s mitigating
factors ”

State v. Calloway, 718 S0.2d 5§59, 563 (La. Ct. App. 1998) Defendant’s convictions for two counts
offirst-degree murder were reversed due to nondisclosure by the prosecution and the trial court (which
reviewed the information i camera) of statements made by two of the prosecution’s primary
eyewitnesses These statements, which were taken shortly after the murders occurred, contradicted the
eyewitnesses’ trial testimony in several important respects, including the height, weight, age and attire of
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the assailant. The court explamed that the failure to make these statements available to the defense “not
only  deprived [defense counsel] of the opportunity to cross examine the witnesses about these
inconsistencies, but also deprived [defendant] of the opportunity to show the weakness in the
[witnesses’]1dentifications. Further, it might have bolstered the defense theory that the witnesses colluded
to cover up what really happened on the night in question ”

Statev. Parker, 721 So.2d 1147 (Fla. 1998). The court granted sentencing phase reliefin this Florida
capital case as aresult of the state’s suppression of evidence from a jailhouse informant indicating that a
co-defendant, not petitioner, actually shot and killed the victim In concluding that this evidence was
material, the court noted that petitioner had been sentenced to death by a vote of eight to four, and that
the only evidence suggesting petitioner had been the shooter was the testimony of another co-defendant’s
girlfiiend, who claimed petitioner admitted the shooting while the girlfriend was visiting his co-defendant
in jail That co-defendant received a life sentence.

Statev. Allen, 1999 WL 5173 at *4-5, (Tenn. Crim. App. Jan 8, 1999). Defendants’ attempted rape
convictions were reversed on the ground that the state breached its Brady obligation by failing to comply
with a court order to review the alleged rape victim’s psychiatric treatment records for exculpatory
information Citing concerns for the alleged victim’s privacy, the prosecutor never undertook the order
examination, and therefore failed touncover and disclose evidence indicating that the alleged victim had
adocumented history of, among other things, psychotic behavior Because the outcome of defendants’
trial “primanly tuned on the credibility of the victim,” the appellate court concluded that they were entitled
torelief. Commenting on the prosecutorial inaction which led to the Brady violationin this case, the court
stated that “[a] *hear no evil, see no evil’ attitude is inconsistent with prosecutorial responsibilities.”

Roweyv. State, 704 N.E.2d 1104, 1109 (Ind. Ct. App. 1999) The court granted post-conviction relief
from petitioner’s convictions for murder and attempted murder At trial, petitioner’s “intoxication and
insanity defenses were completely hamstrung by” the testimony of his roommate/lover that petitioner had
not mgested any drugs prior to shooting several members of his own family The state violated Brady,
however, by failing to reveal that this witness had been convicted of burglary and theft and was on
probation at the time of his testimony This information would have been useful to petitioner inorder to
establish that the witness had strong motivation to deny taking part with petitioner in the consumption of
illegal drugs -- namely, admitting taking drugs would have strengthened the state’s case at the witness’
probation revocation proceeding scheduled to take place a few months after petitioner’s trial.

Gibson v. State, 514 S.E.2d 320, 325-326 (S.C. 1999) The court affirmed the grant of state post-
conviction from petitioner’s guilty plea to voluntary manslaughter on the ground that the prosecution
violated Brady by failing to disclose that a state witness could not have seenthe crime in the manner she
claimed because the view from the position she described was obstructed When confronted with thus fact
by state authorities with whom she visited the crime scene, the witness changed her story. If disclosed, this
evidence would have been favorable to petitioner as additional proof of the witness’ propensityto lie The
evidence was material because, had it been disclosed, there was a reasonable probability that petitioner
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would have chosen to go to trial instead of pleading guilty

Inre Pratt, 82 Cal.Rptr.2d 260,270-271 (Cal. Ct. App. 1999) The court affirmed the trial court’s
grant of state habeas relief on the ground that the state violated Brady by failing to disclose a substantial
amount of evidence indicating that the only prosecution witness to claim that petitioner had confessed to
the murder for which he was convicted had been a long-time informant for state and federal law
enforcement agents, and had received favorable treatment in return for his cooperation with authorities.
Inthe course ofits decision, the appellate court provided a useful discussion of how Brady claims should
be analyzed on state habeas in California.

Statev. DelReal, 593 N.W.2d 461 (Wis. Ct. App. 1999) Defendant’s conviction for second degree
recklessly endangering safety while armed was reversed due to the prosecution’s failure to reveal that his
hands had been swabbed for gunshot residue, but that the swabs were not analyzed prior to trial. This
evidence was material both because the results of the post-trial tests requested by defendant were
negative, and because the fact that the swabs had been taken directly contradicted the testimony of the
self-proclaimed lead investigator, who testified unequivocally that no swabs had been taken Inthe context
ofthis case, which involved questionable eyewitness identifications of defendant and inconsistent testimony
asto thelocation of the perpetrator relative to others at the scene, there was a reasonable probability of
a different result had the residue evidence been revealed

Little v, State, 1999 WL 185608 (Miss. Ct. App. April 6, 1999) (en banc) The court reversed
defendant’s embezzlement conviction on the ground that the prosecution violated Brady by failing to
disclose the existence and contents ofa “cash receipts journal” which documented that “the bulk” of the
$96,000 he was accused of embezzling had in fact been deposited into the company account

People v. Torres, 1999 WL 323331 (Ill. Ct. App. May 21, 1999) The court reversed petitioner’s
convictions for murder and two counts of attempted murder where the prosecution failed to disclose that
two ofits witnesses were promised release from probationin exchange for their testimony, and failed to
correct one witness’ false testimony that he had not been promised leniency in exchange for his testimony.
This evidence was material because, aside from these witnesses, only two others identified petitioner as
a shooter, and all of the prosecution’s witnesses were members of a gang that was at odds with
petitioner’s gang

Young v. State, 1999 WL 394889 (Fla. June 10, 1999). The Florida Supreme Court vacated
petitioner’s death sentence and remanded for resentencing due to the prosecution’s failure to disclose
attorney notes indicating that one of its key witnesses who testified to the sequence and type of gunshots
he claimed to have heard during petitioner’s altercation with the decedent had initially indicated that he was
not even sure whether he had heard gunshots or firecrackers. In addition, the prosecution withheld
statements from other people which, if disclosed, would have provided corroboration for petitioner’s
theory that the decedent had fired first and petitioner returned fire in self defense Inthe course of granting
relief, the court rejected the state’s contention that the exculpatory notes were attorney work product and
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therefore exempt from disclosure The court explained that “the [disclosure] obligation exists even if such
a document 1s work product or exempt from the public records law ”

Young v. State, 739 So.2d 553 (Fla. 1999) The court granted sentencing phase reliefin this capstal
case as aresult of the state's failure to disclose prosecution notes of witness interviews, which showed
witness’ uncertainty whether they heard a shotgun or a pistol fire first These notes could have
corroborated defense witnesses, and impeached the testimony of a state trooper who claimed that he
heard a shotgunfirefirst This evidence was material because the avoiding or preventing arrest aggravator
supporting petitioner’s death sentence rested squarely on the testimony of the trooper

Johnson v. State, 1999 WL 608861 (Tenn.Crim.App. Aug. 12,1999), aff"d, 38 S.W.3d 52 (Tenn.
2001) The state violated in connection with the sentencing phase of petitioner’s capital trial by
withholding a crime scene report indicating that a bullet which grazed a bystander could not have been
fired from the location the state contended petitioner was in at the time of the offense. This evidence was
matenial because the state argued to the jury that petitioner had fired that shot in support of the aggravating
circumstance of creating a great risk of death to others, which the jury ultimately found

State v. Castor, 599 N.W.2d 201 (Neb. 1999). The state’s failure, despite a Brady request by the
defense, to disclose statements of two witnesses, one of which directly contradicted the state’s theory that
the victim was shot in his home, and one of which supported defendant’s theory that the victim
disappeared after getting into a brown pickup truck parked in front of the victim’s house, violated Brady,
and warranted grant of defendant’s motion for new trial

Robles v. State, 1999 WL 812295 (Tex.App. Oct. 7, 1999). The court reversed defendant’s
convictions for sexual assault and indecency with a child on the ground that the prosecution acted in bad
faith in misleading the trial court as to the existence of a tape recording of the alleged victim, who recanted
at trial, being interviewed, and possibly coerced and threatened, by the prosecutor and a child protective
services worker. Assuming that the tape no longer exists, the court remanded for a development of
evidence of the tape’s contents to be followed by a determination whether, in light of the tape’s
destruction, defendant can be afforded a fair trial.

Statev. Sturgeon, 605 N.W.2d 589 (Wis.App. 1999). Defendant established his right to withdraw a
guilty plea to burglary due to the state’s failure to disclose an interview transcript and an officer’s personat
recollection indicating that he twice denied any knowing involvement in the crime; the evidence was within
the exclusive control of the prosecution, and defendant established that the Brady violation caused himto
plead guilty

Mazzan v. Warden, 993 P.2d 25 (Nev. 2000) The court granted reliefin this 1979 capital murder
case, finding the prosecution violated Brady by failing to disclose numerous documents indicating that an
alternate suspect with a motive had been in the area with an associate on the night of the murder Had this
information been disclosed, it would have supported petitioner’s claim that he heard two people running
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from the murder scene. The withheld information revealed suspicion among law enforcement that the
decedent had been killed as a result of his involvement in a major drug dealing organization, and the
alternate suspect was believed by law enforcement to have been a key figure in that organization.

Harridgev. State, 534 S.E.2d 113 (Ga.App. 2000) Inthisvehicular homicide case, the state violated
Brady by failing to reveal the existence of lab results generated by the Georgia Bureau of Investigation
indicating that cocaine and marijuana had been detected in the decedent’s urine. In reaching this
conclusion, the court noted that, “[flor purposes of Brady, we decide whether someone is on the
prosecution team on a case-by-case basis by reviewing the interaction, cooperation and dependence of
the agents working onthecase . Here, the GBIlaboratory was fully involved in the investigation of this
casein that it was responsible for testing not only [the decedent’s] blood and urine, but also [defendant’s]
blood. Moreover, both the medical examiner and the prosecutor were completely dependent on the crime
lab for determining the amount of drugs and alcohol present in [the decedent’s and defendant’s} bodies
Because the GBI laboratory was part ofthe prosecution team and based on [the GBI doctor’s] affidavit,
we find that the state had possession of the test results showing drugs in Smith's urine ”

State v. Nelson, 749 A.2d 380 (N.J.App.Div. 2000) The state’s failure to reveal that one of its
witnesses in this drug case had a prior sexval assault conviction violated Brady, the witness was important
tothe state’s case, the trial involved a credibility contest, the defendant was impeached with his own prior
conviction, and the jury deliberated for over two days, reaching a verdict only after hearing aread-back
of witness’ testimony.

Statev. Larimore, 17 S.W.3d 87 (Ark. 2000) The state’s suppression of evidence of a state medical
examiner’s change of opinion concerning time of death following his conversation with police about his
initial time of death determination providing defendant with an “iron-clad alibt” violated Brady

State v. Henderson, 2000 WL 731472 (Ohio App. 1 Dist. June 9,2000) The state violated Brady
defendant’s felonious assault prosecution arising out of a drive by shooting by failing to disclose the taped
statement of another individual who claimed to have been driving the car in which defendant was riding
This statement was significant because it contradicted the prosecution’s two witnesses, both of whom
testified that defendant was both the driver and the shooter.

Buck v. State, 2000 WL 754367 (Mo.App.E.D. June 13, 2000) The state’s failure to inform
defendant about five of a prosecution witness’ six convictions prejudiced defendant at his trial for
tampering with a witness; although the prosecutor told defendant about one of the convictions, the witness
was central to the prosecution’s case in that he provided the only evidence that defendant tampered with
a witness, and the other convictions would have been useful for impeachment.

Statev. Hunt, 615N.W.2d 294 (Minn. 2000) The prosecution violated Brady by falling to disclose
that a psychological examination of its key witness against defendant revealed that the witness was
incompetent to stand trial
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People v. Ellis, 735 N.E.2d 736 (JILApp. 2000) The appellate court reversed the denial of post-
conviction reliefin this murder case, finding that the prosecutor violated Brady by failing to inform defense
counsel and the jury about benefits, of which prosecutor knew or should have known, which were orally
promised to prosecution witnesses in exchange for their testimony. Inso holding, the courtimputed a
detective’s knowledge of these promises to the prosecutor.

Statev. Harris, 2000 WL 1376459 (Ohio App. Sept. 26,2000). The Ohio court of appeals reversed
defendant’s attempted murder and felonious agsault convictions due to the prosecution’s suppression of
the victim’s grand jury testimony, in which the victim denied having a gun prior to the fight whichled to his
stabbing At trial, the victim acknowledged having had a gun prior to the fight Although the version
provided by the victim at trial was more favorable to defendant than the version he gave to the grand jury,
the court of appeals concluded that the suppression of the grand jury testimony prejudiced defendant by
depriving him of information which would have been useful for impeaching the victim’s tnial testimony. In
reaching this conclusion, the court noted that “the prosecution placed emphasis on the veracity of [victim]’s
account of losing possession of the handgun [before being stabbed] . . [and] challenged the jurors to
contrast [victim]’s testimony against the testimony of ‘defendant and his friends who have already lied to
both the police and on the stand.”

Byrdv. Owen, 536 S.E.2d 736 (Ga.2000) The Georgia Supreme Court affirmed the grant ofhabeas
reliefin this drug-related murder case on the ground that the state deprived petitioner of due process by
withholding evidence that it had reached an immunity agreement with its key witness, and by failing to
correct the witness’ misleading testimony about the existence of such an agreement. The court further
found that the state’s nondisclosure deprived petitioner of his nght to effective assistance of counsel at trial
and on direct appeal. Counseltestified in habeas proceedings that he would not have advised petitioner
to waive trial by jury tf he had known of the state’s deal with the witness; withregard to direct appeal,
the state’s suppression of evidence ofits agreement with the witness deprived counsel of the ability to raise
all meritorious issues. The state’s misconduct in this case was made more egregious by the fact that
petitioner’s direct appeal focused on the suppression of information about deals with two other witnesses,
which the appellate court held should have been turned over pursuant to Brady before concluding that
petitioner had not demonstrated materiality.

Commonwealthv. Strong, 761 A.2d 1167 (Penn. 2000) The Pennsylvania Supreme Court reversed
the denial of post-conviction reliefin this capital case, finding that the state violated Brady by failing to
reveal the existence of an understanding between the state and petitioner’s co-perpetrator, pursuant to
which the co-perpetrator was offered a sentence of two years on charges of murder and kidnapping in
exchange for his testimony, and eventually received a sentence of 40 months after pleading guilty. The
court found it irrelevant that the trial prosecutor had beenunaware that his superior had been negotiating
the co-perpetrator’s deal with his counsel, and found the evidence ofthat deal “material” because there
were obvious discrepancies between petitioner’s and the co-perpetrator’s testimony, and because the co-
perpetrator was the key witness who put the gun in petitioner’s hand at the time of the murder
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Commonwealth v. Hill, 739 N.E.2d 670 (Mass. 2000) The court affirmed the grant ofa new trialin
this Massachusetts murder case, concluding that the state violated Brady by deliberately failing to disclose
aleniency agreement with a key prosecution witness, despite requests for suchinformation. The state’s
nondisclosure deprived defendant of his right to cross-examine the witness effectively, and the harm
resulting from this nondisclosure was exacerbated by the conduct of the prosecutor, who allowed the
witness to mislead the jury about his own sentencing expectations and his motive for testifying for the state,
and suggested in closing argument that the jury should assess credibility by considering whether the witness
had “something to lose,” and that defendant was the only witness with anything to lose

Lay v. State, 14 P.3d 1256 (Nev. 2000) The court granted post-conviction relief from petitioner’s
murder conviction after conchuding that the state violated Brady by withholding evidence that a paramedic,
who testified that the victim identified petitioner as the shooter, had stated in several pretrial interviews that
the victim did not tell her anything while she was treating him This information was favorable and material
because, apart from evidence of petitioner’s fingerprints on the stolen car from which shots were fired, the
paramedic was the only neutral witness to provide evidence that petitioner either fired shots or drove the
car.

State v. Hampton, 36 S.W.3d 921 (Tex.App.- El Paso 2001) Defendant’s murder conviction was
reversed as a result of the prosecution’s mid-trial disclosure of a supplemental police report indicating that
a witness had seen to people — one of whom was 1dentified as the person who would become a key
witness for the state — running from the murder scene Following disclosure of this report, the defense
moved for a continuance, which the trial court denied Inreversing defendant’s conviction, the court of
appeals rejected the state’s contention that the prosecution’s “open file” policy was sufficient to have
satisfied its disclosure obligations, noting that the record contained no evidence to indicate that the report
in question was actually in the prosecution’s “open file ” The court of appeals found the information
contained in the report “material” because it “may wellhave . altered” the defendant’s self-defense
strategy, and because it had “strong impeachment potential” with regard to the state witness named in the
report, who testified at trial that defendant had confessed to him

Johnson v. State, 38 S.W.3d 52 (Tenn. 2001) In this Tennessee capital case, the court granted
sentencing phase post-convictionrelief on the ground that the state violated Brady by withholding a police
report containing favorable information material to the issue of the applicability of an aggravating sentencing
factor The withheld police report showed that petitioner could not have fired the bullet that grazed a
customer during a grocery storerobbery. The state relied on the theory that petitioner fired that bullet to
support the aggravating circumstance that he knowingly created great risk of death to two or more
persons, other than the murder victim, during the act of murder The court found the informationinthe
police report material because, had it been disclosed, there was a reasonable probability that the
aggravating circumstance would not have been applied to petitioner; absent evidence that petitioner fired
the bullet in question, the state failed to prove that he placed any other people at great risk of death.

Statev. McKinnon, 2001 WL 69214 (Ohio.App. Jan. 29,2001) Defendant’s rape conviction was
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reversed due to the prosecution’s nondisclosure of an investigative report quoting a security guard from
the apartment complex where the alleged victim claimed to have been raped as having been told by the
alleged victim that her attacker made her take off all her clothes and do it on the floor. At trial, on the
other hand, the alleged victim testified that her attacker “tore off” her clothes. The court found the
undisclosed report favorable and material because it could have been used to undermine the alleged
victim’s credibility, and rebut the prosecution’s argument that she had been consistent in her account of
the attack every time she spoke about it —both crucial points given that the alleged victim’s testtmony was
the only evidence tying defendant to the attack.

Rogers v. State, 782 So0.2d 373 (Fla. 2001) (per curiam) The court granted post-conviction relief
in this Florida capital case, finding that the state violated Brady by failing to disclose (1) a second
confession by defendant’s alleged co-perpetrator, who also testified for the prosecution, which could have
beenused to show that although defendant participated in other robberies with co-perpetrator, he had not
participated in the one for which he was being tried; and (2) an audiotape of a witness preparation session
on which the prosecution can be heard attempting to influence the testimony of its chief witness

Wilson v. State, 768 A.2d675 (Md.Ct.App. 2001). The courtupheld the grant of post-conviction relief
inthis case involving robbery and related charges on the ground that the state violated Brady by failing to
disclose written plea agreements between the state and two key codefendant witnesses Although defense
counsel was able to elicit some information about the witnesses’ deals during their testimony, that testimony
was not completely accurate, and the inaccuracy was compounded by the state’s characterization of those
deals, and of the witnesses’ lack of motivation to lie, during closing arguments

Garrettv. State, 2001 WL 280145 (Tenn.Crim.App. March 22, 2001) The prosecution violated
Brady in this arson/ felony murder case by failing to disclose an mvestigative report containing a statement
by the first fireman to reach the victim, who was found in a utility room in a burning house. Attrial, the
state contended that the utility room door had been locked from the outside, raising the implication that
the defendant locked the victim in the room prior to setting the house on fire. The report, however,
indicated that the first person to reach the utility room found the doorunlocked. The court found this
information favorable and material even though the state presented additional evidence in post-conviction
proceedings suggesting that the person who made the report had misquoted the fireman, who had actually
stated that the door was locked at the time he arrived.

State v. Gonzalez, 624 N.W.2d 836 (S.D. 2001). The South Dakota Supreme Court reversed
defendant’s conviction of attempted statutory rape, finding that the state failed to disclose — in direct
violation of the trial court’s order —the alleged victim’s counseling records. Those records were favorable
and material because they contained a version of the alleged sexual encounters that differed from that
offered by the complainant —who was the state’s only witness on thisissue— with respect to the number
of encounters, and the events which took place during those encounters

Spray v. State, 2001 WL 522004 (Tex.App. May 17, 2001) The court reversed the defendant’s
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conviction for aggravated sexual assault of a child under fourteen, finding that the state violated Brady by
failing to disclose a Child Protective Services report reflecting that the alleged victim’s sister, who
corroborated the abuse allegations at tnal, had denied any sexual abuse when questioned by investigators
On appeal, the court concluded that “[c]learly the CPS report was favorable and material in that [alleged
victim’s sister], the only other witness who can corroborate the sexual assault allegations, made statements
contained therein that directly contradict her testimony at trial ”

State v. Riggins, 2001 WL 618063 (Fla. June 7, 2001). The state violated Brady in this Florida
capital case by failing to disclose the statement of a witness indicating that he saw the defendant’s wife
driving a vehicle similar to the victim’s vehtcle The substance of this statement contradicted the testimony
ofthe defendant’s wife, who was a key prosecutionwitness The court found that the state suppressed
the information even though it had provided the defense with a “lead sheet” naming the witness, because
that sheet inaccurately reflected that the witness had seen a male driving the victim’s vehicle, thereby
making the witness’ account seem unfavorable to the defense

Hoffmanv.State, So.2d___,2001 WL 747399 (Fla. July 5,2001) The court reversed the denial
of post-conviction reliefin this Florida capital case, and remanded for the grant of a new trial. The state
violated Brady by failing to disclose the results of analysis performed on strands of hair found in one
victim’s hands; those results excluded defendant, his co-defendant, and both victims as possible sources
ofthe hairs, prejudiced the defense and entitled defendant to new trial, where only other evidence linking
defendant to murders was a single fingerprint found on pack of cigarettes in victims' motel room, and
defendant's confessions, and where another suspect had also confessed; defendant challenged both ofhis
confessions at trial, and saliva samples taken from cigarette butts found at murder scene did not match
defendant's blood type.

Atkinsonv. State, A.2d__ ,2001 WL 823861 (Del. July 18, 2001). Defendant’s conviction of
attempted unlawful sexual intercourse second degree and related charges was reversed due to the state’s
failure to disclose notes of witness interviews done by an investigating prosecutor until that prosecutor
testified as the state’s final witness. The notes revealed that the complainant, who was the state’s main
witness, had not initially described the sexual component of the alleged assault to three of'the state’s
witnesses; if the notes had been made available to defense counsel before trial, cross-examination of those
witnesses may have changed outcome of defendant’s trial
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CASES REMANDED BASED ON BRADY CLAIMS
UNITED STATES SUPREME COURT

DeMarco v. United States, 415 U.S. 449 (1974) (per curiam). Remanded for evidentiary hearing
to determine whether plea bargain was made with witness before or after his testimony Ifit was made
prior to testimony, then reversal of conviction was required under Giglio and Napue

UNITED STATES COURTS OF APPEALS

United States v. Disston, 582 F.2d 1108 (7th Cir. 1978) Habeas petitioner entitled to evidentiary
hearing where government never disclosed codefendant's informer status, and where government, despite
pretrial request, failed to disclose eavesdropping tapes

United States v. Sternstein, 596 F.2d 528 (2nd Cir. 1979) Where government argued that defendant
prepared fraudulent tax returns in order to satisfy customers, an IRS special agent's report indicating that
a substantial number of defendant's returns showed no errors was relevant to defense's argument that
innocent mistakes had been made and was subject to examination under Brady Remanded.

Sellers v. Estelle, 651 F.2d 1074 (5th Cir. 1981), cert. denied, 455 U.S. 927 (1982). Remanded
where defendant alleged that confession of a second person at the scene, who claimed to be the shooter,
was withheld. If defendant was indeed denied such a report, then new trial 1s required.

Baumann v. United States, 692 F.2d 565 (9th Cir. 1982). Although defendant did not show that any
exculpatory evidence was suppressed, his claim was not so frivolous or incredible as to justify summary
dismissal of his PCR petition. Remanded for an evidentiary hearing on the issue.

United States v. Griggs, 713 F.2d 672 (11th Cir. 1983) Remanded for in camera review of filesto
detect suppression where there was some merit to defendant's contention that if arguably exculpatory
statements were in prosecutor's file and not produced the failure to disclose would indicate the "tip of the
iceberg" of evidence that should have been revealed

United States v. Torres, 719 F.2d 549 (2nd Cir. 1983). Remand for supplementation of the record
to determine whether failure to introduce exculpatory FBI report was the result of TAC or Brady violation,

United States v. Peltier, 731 F.2d 550 (8th Cir. 1984) Remanded for hearing to consider any
evidencerelevant to the meaning of an FBI teletype stating that the recovered rifle contained a different
firing pin than the murder weapon. Court must then rule on whether the evidence supports defendant's
contention of a Brady violation
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United States v. Lehman, 756 F.2d 725 (9th Cir. 1985), cert. denied, 474 U.S. 994 (1985)
Remand required where defendant made specific discovery request, government netther produced the
report nor denied that it had such report, and district court failed to order government to respond to
request Defendant was thereby precluded from showing that the government had the report and thatit
contained exculpatory informatton

Haber v. Wainwright, 756 F.2d 1520 (11th Cir. 1985). Remand was appropriate for determination
of whether there was understanding between government and key government witness as to his future
prosecution, whether state failed to disclose any suchunderstanding, and whether this failure violated
petitioner's right to fair trial.

Government of Virgin Islands v. Martinez, 780 F.2d 302 (3rd Cir. 1985) Remand necessary to
determine whether defendant's knowledge of his confession, which he claimed contained exculpatory
evidence, and his failure to disclose confession to his attorney, barred his claim of Brady violation where
it was possible that defendant might not have understood his English-speaking lawyer's role at trial and
whether evidence was material

Anderson v, United States, 788 F.2d 517 (8th Cir. 1986) District court did not fully discharge its duty
under Brady and the Jencks Act Remand wasrequired to permit district court to review in camera tapes
of conversations involving government witness and statements made by witness during polygraph
examination.

United States v. Kelly, 790 F.2d 130 (D.C.Cir. 1986). District court's failure to develop any
evidentiary record to make any findings 1n support of denial of motion for a new trial based on newly
discovered evidence of Brady violations was an abuse of discretion and required reversal

Barkaukasv. Lane, 878 F.2d 1031 (7th Cir. 1989). Remanded where court found it unlikely that the
prosecutor wasunaware that an eyewitness had identified its key witness as the triggerman in a lineup
shortly after the crime.

Stano v. Dugger, 901 F.2d 898 (11th Cir. 1990). Habeas proceeding remanded under Brady for
evidentiary hearing on suppression of evidence of collusion between pohce, defense attorney and defense
psychologist concerning plans to later write a book about the case

United States v. Khoury, 901 F.2d 948 (11th Cir. 1990). Remand for hearing to determine whether
investigatory report was Brady material where district court's implicit factual finding that investigatory
report containing exculpatory material was fictitious was supported only by unsworn that were not reliable
evidence

Cornell v. Nix, 921 F.2d 769 (8th Cir. 1990) Ewvidentiary hearing required on habeas claim that
prosecution witness recanted testimony of defendant's confession but state did not disclose the recantation
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to petitioner at time of state PCR.

United States v. Perdomo, 929 F.2d 967 (3rd Cir. 1991) Remanded where Brady required disclosure
of criminal record ofkey prosecution witness, even though jury had opportunity to evaluate credibility
through other impeaching evidence.

Williams v. Whitley, 940 F.2d 132 (5th Cir. 1991) Onsecond habeas petition, petitioner was entitled
to evidentiary hearing on a police report indicating that the only eyewitness had been to a methadone clinic
(ondrugs) within two hours of the time of the crime Petitioner claimed nondisclosure of this fact wasa
violation of Brady.

United States v. Yizar, 956 F.2d 230 (11th Cir. 1992). Defendant entitled to evidentiary hearing on
claim that Brady required prosecutor to volunteer statement of codefendant that defendant was innocent
of arson charge.

United States v. Reid, 963 F.2d 383 (10th Cir. 1992) (unpublished). Remanded to determine
whether nondisclosure of cooperation agreement with key prosecution witness was material---whether
the suppression undermined the outcome of the case.

Tatev. Wood, 963 F.2d 20 (2nd Cir. 1992) Habeas petitioner entitled to evidentiary hearing because
it was possible he had a valid Brady claim concerning failure to disclose evidence that victim was the initial
aggressor.

Thomasv. Goldsmith, 979 ¥.2d 746 (9th Cir. 1992) Because of obvious exculpatory nature of semen
evidence in sexual assault case, neither specific request nor claim of right by petitioner was required to
trigger duty of disclosure in an actual innocence habeas petition Remanded to determine if evidence
existed

United States v. Bernal-Obeso, 989 F.2d 331 (9th Cir. 1993) Remand to determine if informant lied
about homicide convictions because hies about this would be material exculpatory evidence discoverable
under Brady.

United States v. Carreon, 11 F.3d 1225 (5th Cir. 1994). Where most government witnesses against
conspiracy defendant were defendant's coconspirators, district court's faiture to review the witness' pre-

sentence reports for material exculpatory or impeachment material required remand for these findings.

United States v. Thomas, 12 F.3d 1350 (5th Cir, 1994). Remand to determine if Brady violation
existed where record of District Court's in camera findings was unclear concerning notes of federal agents
discovered by defense during trial.

United States v. Hanna, S5F.3d 1456 (9th Cir. 1995). Remand for an evidentiary hearing warranted
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ondefendant's claim that government fatled to disclose Brady matertals, in light of inconsistencies between
arresting officer’s police report and officer's testimony at trial

Grisby v. Blodgett, 130 F.3d 365 (9th Cir. 1997). Caseremanded for an evidentiary hearing where
district court apphed incorrect standard in determining whether the prosecution failed to disclose that a
deal had been made with its key witness.

Paradis v. Arave, 130 F.3d 385 (9th Cir. 1997). In successive habeas petition, exhaustion requirement
waived where subsequent state court proceedings would not serve interests of comity, federalism and
justice Werereliefnot granted by state court, 28 U.S C. § 2244(d)(1)(D) (1996), as added by AEDPA,
would bar habeas review ofthe claim. Case remanded for an evidentiary hearing to determine whether
prosecution withheld the notes taken during a meeting with the pathologist which would have allowed the
defense to impeach the doctor’s testimony.

Walton v, Stewart, 1999 W1.57427 at *13 (9th Cir. Feb. 5, 1999) (unpublished) The courtreversed
the district court’s denial of reliefin this Arizona capital case and remanded for an evidentiary hearing to
explore, among other issues, petitioner’s contention that an informant who gave important testimony for
the prosecution had been given incentives beyond the limited benefits he acknowledged at trial. The court
reasoned” “Because {petitioner] could not fully confront [the informant] about the agreements [the
informant] made in exchange for his testimony, and because [the informant]’s testimony was pivotalin
[petitioner]’s guilt and penalty phases, [petitioner] is entitled to an evidentiary hearing on his Brady claim.”

In Re Sealed Case No. 99-3096, 185 F.3d 887, 896 (D.C.Cir, 1999). The court remanded this case
and instructed the district court to require the U.S Attorney’s office to review the records in the
possession of the prosecution team for evidence indicating that a government informant who provided
information leading to the defendant’s arrest had a deal with the prosecution. Inthe course of reaching
this conclusion, the court observed that it is “irrelevant . . that the requested records may have beenin
the possession of the Metropolitan Police Department, of the FBIor DEA, ratherthanthe U S Attorney’s
Office”

STATE COURTS

Statev. Pollitt, 508 A.2d 1 (Conn. 1986) Factthat claimed Brady material was disclosed during, and
not after, trial did not preclude the application of Brady obligation to disclose, which declared the right to
material and favorable evidence was part of the fundamental right to a fair trial Remanded for hearing on
Brady issue

Duncanv. State, 575 S0.2d 1198 (Ala.Cr.App. 1990), cert. denied, 575 So.2d 1208 (Ala. 1991)

State's failure to disclose, despite specific request, legal pad on which police department employees
recorded information about the case violated due process to the extent that the pad contained exculpatory
information Remanded for determination.
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Roberts v, State, 881 P.2d 1 (Nev, 1994) Trial judge's failure to review confidential informant file
before ruling on defendant's Brady claim, that the file contained matenal information relevant to entrapment
defense and state should have disclosed file, required remand for in camera review of file

Dalbosco v. State, 960 S.W.2d 901 (Tex. Ct. App. 1997). Trial court erred 1n failing to mclude for
appeal the personnel file of a police officer who testified against appellant Appellant alleges the file
contains information indicating the officer was dissmissed for lying and thus may have been material
impeachment evidence Case abated to trial court to include file

Gorman v, State, 619 N.W.2d 802 (Minn. 2000). Post-convictionrelief petitioner was entitled to an
evidentiary hearing on his claim that, he was prejudiced in his murder trial, at which he claimed self-
defense, by the state’s nondisclosure of evidence that the victim had another name and a prior criminal
history under that name; the evidence that the victim was boasting that he had just been released from
prison would have been adrmissible to bolster petitioner’s credibility, and the evidence might have changed
petitioner’s decision to testify.
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UNSUCCESSFUL BUT INSTRUCTIVE BRADY CASES

UNITED STATES SUPREME COURT

Donnelly v. DeChristoforo, 416 U.S. 637 (1974) '"False evidence" includesthe introduction of specific
misleading evidence important to the prosecution's case, or the nondisclosure of specific evidence valuable
tothe defense---but it does notinclude isolated passages of the prosecutor's closing argument, whichis
billed in advance to the jury as opinion, not evidence.

United States v. Agurs, 427 U.S. 97 (1976) Three situations where Brady applies

1 State's case included perjured testimony of which prosecutor knew or should have
known;

2 Defense requested but was denied specific evidence material to guilt;

3 Defense made general request but prosecution suppressed evidence of sufficient

probative value to create reasonable doubt as to guilt.

United States v. Bagley, 473 U.S. 667 (1985). Evidence is material when there is a "reasonable
probability" that the result of the tnial would have been different had the evidence been disclosed to the
defense. Thisincludesimpeachment evidence other thana "deal.” A constitutional error occurs only if the
evidence is material in the sense that its suppression undermines confidence in the outcome of the trial.
Supreme Court found that the Strickland formulation of the Agurs materiality standard---a reasonable
probability that the result of the proceeding would have been different---is sufficiently flexible to cover
all three types of situations outlined in Agurs

United States v. Williams, 504 U.S. 36 (1992). District Court may not dismiss an otherwise valid
indictment on the ground that the government failed to disclose to the grand jury "substantial exculpatory
evidence" in its possession

Strickler v. Greene, 119 S.Ct. 1936 (1999) The prosecution’s suppression of favorable evidence
constitutes “cause” under the “cause and prejudice” analysis undertaken to determine whether a federal
habeas corpus petitioner can overcome a procedural default. Likewise, “prejudice” asused in that test
equates with the reasonable-probability-of-a-different-result materiality standard of Brady Asto whether
criminal defendants must exercise some form of “due diligence” in order to avoid procedurally defaulting
a Brady claim, the Court explained that, “[i]n the context of a Brady claim, a defendant cannot conduct
the ‘reasonable and diligent investigation” mandated by McCleskey to preclude a finding of procedural
default when the evidence is in the hands of the State ” Strickler, 119 S Ct 1951 With regard to
materiality, the Court criticized the court of appeals for focusing solely on the sufficiency of the evidence
without asking the more appropriate question “whether ‘the favorable evidence could reasonably be taken
to put the whole case in such a different light as to undermine confidence in the verdict *” Strickler, 119
S Ct 1952 (quoting Kyles v, Whitley 514 U S. 419, 434-435 (1995))
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UNITED STATES COURTS OF APPEALS

United States v. Truong Dinh Hung, 667 F.2d 1105 (4th Cir. 1981). Failure to disclose exculpatory
evidence was harmless error because it was cumulative to what was in the record.

Pinav. Henderson, 752 F.2d 47 (2nd Cir. 1985) Parole officer's knowledge of exculpatory statement
by witness not imputed to prosecution, therefore no Brady violation Exceptionis wherethe agency can
be considered an "arm of the prosecution.”

United States v. Schell, 775 F.2d 559 (4th Cir. 1985) No violation where prosecutor failed to
disclose a promise of leniency because that witness's testimony was corroborated by three other
witnesses. Non-disclosure was harmless error

Bond v. Procunier, 780 F.2d 461 (4th Cir. 1986). Denial of relief from murder conviction affirmed
where District Court, without an evidentiary hearing, determined that Williams, who claimed to have had
a conversation with a key prosecution witness during which the witness admitted to the murder, was not
credible based on information outside the record.

United States v. Davis, 787 F.2d 1501 (11th Cir. 1986), cert. denied, 479 U.S. 852 (1986) Brady
does not apply if the evidence in question is available to the defense from another source

United States v. Wilson, 901 F.2d 378 (4th Cir. 1990) Although prosecution concealed witness's
prior statements concerning CIA agent's intent to set up the defendant, Brady was not implicated because
the defense had the opportunity to interview the witness

United States v. Tillem, 906 F.2d 814 (2nd Cir. 1990} Government is not required to disclose
evidence it does not possess or of which it is not aware

United States v. Stuart, 923 F.2d 607 (8th Cir. 1991) Remote possibility ofthe existence of Brady
material in other files in other jurisdictions does not require wholesale disclosure to defense, nor does it
require trial court to conduct in camera review of files for evidence favorable to the defense

United States v. Streit, 962 F.2d 894 (9th Cir. 1992) Appellate review of Brady claim was not
precluded by defendant's inability to demonstrate that documents which he sought contained exculpatory
material and his failure to allege error in in camera procedure

United States v. Joseph, 996 F.2d 36 (3rd Cir. 1993) Third circuit construed its decision in Perdomo
to mean that, where prosecution has no knowledge or cause to know of Brady material in a file unrelated
to present case, defense must make a specific request to trigger duty of disclosure
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United States v. Kern, 12 F.3d 122 (8th Cir. 1993) State'sknowledge ofits police report potentially
exonerating defendants could not be imputed to federal prosecutor on issue of Brady violation

Hogan v. Hanks, 97 F.3d 189 (7th Cir. 1996) Defendant’s “general request for “all exculpatory
evidence™” was “‘equivalent to no request at all” under Agurs, and prosecution’s failure to turn over police
reports from 1978 indicating officer’s disbelief of allegations then made by victim against another person
did not violate Due Process because the reports had a “tenuous” connection to defendant’s case, and
defense counsel knew about the victim’s past allegations

Matthew v. Johnson, 201 F.3d 353,364 (5th Cir. 2000), cert. denied, 531 U.S. 830 (2000) After
raising Teague sua sponte, the court surveyed the legal landscape existing at the time petitioner’s
conviction became final, the court found itselfunable to “conclude that a state court would have felt
compelled to decide that a prosecutor’s failure to disclose exculpatory mformation prior to entry of a guilty
or nolo contendere pleawas a Brady violation, or otherwise a violation of the Due Process Clause.” The
court likewise concluded that petitioner would also require the benefit of a new rule in order to prevail on
his claim that the prosecution’s nondisclosure of favorable evidence rendered his plea involuntary by
depriving him of the ability to make a knowing and intelligent decision to forego his nght to trial by jury
Finally, the court determined that the new rules petitioner sought did not fall within either of Teague’s
exceptions

STATE COURTS

Owens v. State, 305 S.E.2d 102 (Ga. 1983). Brady and Giglio claims rejected, but Confrontation
Clause claim accepted, where trial court had granted state's motion to prohibit defense from cross
examining co-conspirator on a deal struck between his counsel and the prosecution

People v. House, 566 N.E.2d 259 (Ill. 1990). Court rejected Brady claim, but accepted IAC claim,
where defense counsel failed to discover an exculpatory statement by the victim which was memorialized
by a nurse. Prosecution had no duty to disclose this information.

Thornton v. Georgia, 449 S.E.2d 98 (Ga. 1994). Death sentence reversed on state rule requiring
particularized notice of introduction of evidence of unproven criminal acts where state failed to provide
notice and witness testified to the acts during penalty phase.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

UNITED STATES OF AMERICA,
Plaintiff, No. 01-CR-80778
vS. Hon. Gerald E. Rosen
(D-1) KARIM KOUBRITI,
(D-2) AHMED HANNAN,
(D-4) ABDEL-ILAH ELMARDOUD!,

Defendants.
/

MEMORANDUM OPINION AND ORDER REGARDING THE
GOVERNMENT'S AND DEFENDANTS’ POST-TRIAL MOTIONS

At a session of said Court, held in
the U.S. Courthouse, Detroit, Michigan
on September 2, 2004

PRESENT: Honorable Gerald E. Rosen
United States District Judge

This Nation’s war on terrorism has as its natural and inevitable adjunct the
prosecution in the courts of those charged with terrorist activities. It is also inevitable
that such cases will bring with them challenges to those who work in the judicial system
which at times will place us in uncharted legal and constitutional waters. It should, then,
not be surprising that this case -- the first prosecuted and tried in the aftermath of
September 11th -- has in its post-trial phase presented the Court and counsel with a
confounding maze of complicated and interrelated issues arising out of the original
prosecution team’s conduct of the case.

Yet, this case, like all others, is governed by the same core constitutional
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principles that have withstood countless tests throughout our Nation’s history. One
such principle, which has featured centrally in the post-trial phase of this case, is the
due process mandate that the prosecutor must disclose to the defense all evidence
which is “favorable to [the] accused” and “material either to guilt or to punishment.”
Brady v. Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194, 1196-97 (1963)." In their post-trial
motions, as throughout the trial, the Defendants charged that the Government had not
fully met their obligations under Brady and Giglio. They further, and more seriously,
charged that the prosecution had engaged in a pattern of misconduct.

Such challenges are not altogether unusual, of course, particularly in the tense
atmosphere of a high-profile case. The Defendants’ allegations of prosecutorial
misconduct, however, were given some credence by the discovery post-trial of at least
one document that was intentionally not disclosed but unquestionably should have been
— a point candidly acknowledged at a December 12, 2003 hearing by the head of the
Criminal Division of the U.S. Attorney’s Office in Detroit. In tight of the testimony at this
hearing, the Court ordered the Government to conduct a thorough review of the case,
including all documents, both classified and non-classified, in the Government’s
possession having any connection whatsoever with the case. The primary purpose of
this Order was to allow the Court to make a comprehensively supported determination
as to whether, in fact, the Defendants’ fair trial, confrontation and/or due process rights

had been violated by either the intentional or inadvertent withholding of material

'In Giglio v. United States, 405 U.S. 150, 92 S. Ct. 763 (1972), the Supreme
Court extended the dictates of Brady to encompass evidence impeaching the credibility
of witnesses.



exculpatory information.

The Court followed this Order with another directing those Government counsel
responsible for conducting the investigation to periodically report upon their progress to
the Court and to turn over to the Court all relevant documents. As this review
developed, and its scope exceeded that which the Court and no doubt Government
counsel anticipated, the United States Attorney General, to his credit, appointed a
Special Attorney, Craig S. Morford, from outside the Detroit U. S. Attorney’s office to
lead the Government's review.

As matters progressed further, other developments arising out of the case
intervened which made the review more complicated by presenting issues of
overlapping concern and potentially conflicting objectives.? This had the unfortunate by-
product of delaying the resolution of the principal issues raised in the Defendants’ post-
trial motions.

It is a fair statement that at the inception of this review no one, least of all the
Court, could have anticipated the nature and scope of the issues -- not to mention the
sheer number of documents -- that would ultimately be involved in this investigation.
(Just one complicating factor, for example, was the necessity for the Court to review
many classified documents and for the Court to seek security clearance for its staff and
defense counsel, a time consuming process.) Certainly, no one could have imagined

last winter that it would be almost autumn before the review was completed and a

? These intervening events included internal Justice Department investigations
by the Office of Professional Responsibility and the Office of Professional Integrity into
the conduct of the original prosecution team.
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resolution at hand.

The Government's filing this week -- confessing error, moving to dismiss the
terrorism related charges in Count {, and acquiescing in a new trial as to the document
fraud charges in Count If -- brings fo the point of resolution the vast majority of the
outstanding issues raised in the Defendants’ motions. it remains now only for the Court
to put its imprimatur upon this resolution, at least as to those issues that are no longer in
contest, before moving on to the next phase of this case.

Before doing so, the Court offers several observations about the case and its
post-trial proceedings. First, from the inception of its review, it has been the Court’s
intention to conduct as thorough and comprehensive a review as possible and to
examine all evidence, documents and concomitant issues presented to it before making
a determination of the Defendants’ motions. The Court believed then, and believes
now, that jury verdicts reached after painstaking consideration of the evidence at trial
and thorough deliberation should not be precipitously disregarded and overturned.
Rather, jury verdicts should be disturbed only upon a court’s firmest conviction and
belief - formed after the most searching and comprehensive review of alf of the
evidence and issues -- that a miscarriage of justice has occurred and a defendant’s
fundamental constitutional rights violated.

The Court is satisfied that this searching and comprehensive review has now
been completed. Beyond the material provided directly to the Court by Government
counsel in response to the review Order, the Court itself has conducted a personal
review of all classified information in the possession of the Central Intelligence Agency

concerning this case. In addition, the Court has, of course, thoroughly reviewed and
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considered the Government’s filing.

This brings the Court to its second observation. The Court would be remiss if it
did not commend both Government and defense counsel, and express its appreciation,
for their work and conduct during the post-trial review process. Both the Government
team pursuing the review, led by Mr. Morford, and all defense counsel have conducted
themselves throughout this difficult process with the highest level of professionalism and
commitment to the justice system, and all counsel have at all times thoroughly
cooperated with the Court.

With respect to the Government team, in vigorously pursuing and producing to
the Court all possible evidence, and helping to develop a complete record upon which a
decision could be made, Government counsel has followed the evidence impartially and
objectively and allowed the facts to lead where they may. The Court recognizes the
initial impulse, under the circumstances presented here, to find fault with a system that
allowed the mistakes now acknowledged by the Government -- and, to be sure, the
Defendants’ due process rights have been compromised as a result of these errors.
Nonetheless, any such criticism must be considerably tempered by the Government
team’s post-trial commitment to uncover all of the evidence and carefully assess

whether, in fact, the Defendants were denied their right to a fair trial.

*Indeed, it bears emphasis that the court-ordered review in this case was directly
attributable to the efforts of Government lawyers at the U.S. Attorney’s Office in Detroit,
who brought evidence to the attention of defense counsel and the Court that resulted in
the December 12, 2003 hearing. Further, it was the forthright statements of
Government attorneys at this hearing which confirmed the Court's belief that a
comprehensive review was necessary. Thus, it would be simply wrong to claim that the
prosecution’s transgressions came to light purely as a matter of “chance.” This view
would do a disservice to the system of checks and balances that safeguards the fair trial
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In the Court’s view, the position the Government has now taken -- confessing
prosecutorial error and acquiescing in most of the relief sought by the Defendants -- is
not only the legally and ethically correct decision, it is in the highest and best tradition of
Department of Justice attorneys. Given the nature and background of this case, the
Government’s decision could not have been an easy one and, no doubt, is one that will
come in for criticism and second-guessing from some quarters. However, it is the right
decision.

With respect to defense counsel, they, too, have conducted themselves
professionally. As matters became more complicated and protracted during the review,
and it became clear it would not be possible for the Court to reach an early resolution,
defense counsel exhibited admirable patience and restraint, thereby allowing the review
to continue without undue distraction, while at the same time always keeping their
clients’ interests at the forefront of the Court's consideration and awareness. The Court
understands that at times this tock some faith on the part of defense counsel in the
Court and the integrity of the review process, and for that the Court is appreciative.
More generally, defense counsel's persistence, perseverance and tenacious
commitment to their clients’ cause has, to a great extent, brought matters to where they
are today. Their work has been in the highest and best tradition of appointed counsel
and the legal profession, and the American justice system.

Finally, this case -- and all of the issues that have been raised by it -- has always

stood against the backdrop of the September 11 attacks upon our Nation and in the

rights of defendants, and to the countless Government attorneys who are committed to
the principles of justice.



continuing shadow of the threat of future terrorist attacks. It is no exaggeration to say
that this monstrous apparition of fanatical terrorism presents to our Nation -- indeed, to
the whole civilized world - the gravest threat of the first decade of the new Millennium.
in the first instance, of course, this threat to our security and way of life must be
addressed by those in the policy branches of government. But, we are a nation that
defines itself by laws, and as we are seeing in courts across the country, many of the
actions taken by the Executive and Legislative branches to protect us will invariably end
up before the courts for testing against the substantive and procedural protections of
our Constitution.

For those of us who work in our Nation’s courts and whose responsibility is the
administration of justice -- including not only judges, but prosecutors and defense
lawyers -- perhaps our greatest challenge will be to insure that this new threat is
confronted in a way that preserves our most fundamental and cherished civil liberties.
Certainly, the legal front of the war on terrorism is a battle that must be fought and won
in the courts, but it must be won in accordance with the rule of law. Those of us in the
justice system, including those prosecuting terror suspects, must be ever vigilant to
insure that neither the heinousness of the terrorists’ mission nor the intense public
emotion, fear and revulsion that their grizzly work produces, diminishes in the least the
core protections provided criminal defendants by our Constitution. To permit anything
less -- to allow our constitutional standards to be tailored to the moment -- would be to
give the terrorists an important victory in their campaign to bring us down because they
will have caused us to become something less than what we are -- a nation of laws
based upon constitutional foundations developed over more than two centuries of
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jurisprudential evolution.

In the end, it is always at the most difficult and anxious moments in the life of our
Nation -- and this is certainly one of those periods -- that our commitment to our
constitutional values and traditions is most strenuously tested. Although prosecutors
and others entrusted with safeguarding us through the legal system clearly must be
innovative and think outside the conventional envelope in enforcing the law and
prosecuting terrorists, they must not act outside the Constitution.

Unfortunately, that is precisely what has occurred in the course of this case. As
thoroughly detailed in the Government’s filing, at critical junctures and on critical issues
essential to a fair determination by the jury of the issues tried in this case, the
prosecution failed in its obligation to turn over to the defense, or to the Court, many
documents and other information, both classified and non-classified, which were clearly
and materially exculpatory of the Defendants as to the charges against them. Further,
as the Government's filing also makes abundantly clear, the prosecution materially
misled the Court, the jury and the defense as to the nature, character and complexion of
critical evidence that provided important foundations for the prosecution’s case.

As the Government’s filing also makes clear, these failures by the prosecution
were not sporadic or isolated. Rather, they were of such a magnitude, and were so
prevalent and pervasive as to constitute a pattern of conduct, that when ali of the
withheld evidence is viewed collectively, it is an inescapable conclusion that the
Defendants’ due process, confrontation and fair trial rights were violated and that the
jury's verdict was infected to the point that the Court believes there is at least a
reasonable probability that the jury’s verdict would have been different had

8



constitutional standards been met.

Given the investment of the Government’s time and resources -- not to mention
the Court’s -- and the significance of this case, one might well ask why and how this
happened. This Court probably does not have sufficient training in the field of
psychology and motivation to render an educated judgment, and it makes no final
assessment here as to the legal or ethical culpability of the prosecution in this case.*
However, it is sufficient to say here that two things are obvious to the Court from both its
review of the Government’s filing, as well as its own independent review of all the
documents and evidence presented to it. First, the prosecution early on in the case
developed and became invested in a view of the case and the Defendants’ culpability
and role as to the terrorism charges, and then simply ignored or avoided any evidence
or information which contradicted or undermined that view. In doing so, the prosecution
abandoned any objectivity or impartiality that any professional prosecutor must bring to
his work. It is an axiom that a prosecutor must maintain sufficient distance from his
case such that he may pursue and weigh all of the evidence, no matter where it may
lead, and then let the facts guide him. That simply did not happen here.

More broadly, when viewed against the backdrop of the September 11 attacks
upon our Nation and the public emotion and anxiety that has ensued, the prosecution’s
understandable sense of mission and its zeal to obtain a conviction overcame not only

its professional judgment, but its broader obligations to the justice system and the rule

* As noted above, there are ongoing investigations being conducted as to such
matters, and the Court has no desire or intent to interfere with or influence the course or
outcome of those investigations.



of law.

Normally, in a matter as consequential as this, the Court would write a detailed
opinion and lengthy analysis of the law and how it lays out against the evidence,
followed by its legal conclusions directed by this analysis. However, that is not
necessary here. The Government’s comprehensive and thorough filing amply provides
the evidentiary and legal analysis necessary to support the Court’s ruling. Suffice it to
say that the Court’s own involvement in the review, which has been ongoing, intensive
and exhaustive and has included a thorough review of all documents and information
not provided to the defense, both classified and non-classified, fully supports the
Government's conclusions and position.® In short, the Court finds it unnecessary to
provide further explication for its decision -- at this point, it is enough that the
Government has confessed error, agrees to dismiss Count |, and concurs with the
Defendants’ motion for a new trial as to the charges in Count |l

This brings to a conclusion this very troubled and troubling phase of this case.
The Court will leave to another day for resolution any residual issues upon which the

parties may not be in agreement.

® Indeed, the Government has acknowledged that its submission does not
address the full extent to which the prosecution failed to meet its obligations to the
Defendants and the Court. This public filing, in particular, does not address any
classified materials that might have been subject to disclosure under Brady and Giglio.
Having itself reviewed these classified materials, the Court observes that they provide

additional and substantial support for the conclusions reached in the Government's
filing.

10



ORDER

For the reasons set forth here and for the reasons set forth in the Government’s
filing,

IT IS HEREBY ORDERED that the Government’'s Motion to Dismiss, without
prejudice, Count | of the Third Superseding Indictment is GRANTED.

IT IS FURTHER ORDERED that Defendants’ Motion for New Trial is GRANTED,
in part.

Count | of the Third Superseding Indictment, accordingly, is DISMISSED, without

prejudice, and a NEW TRIAL is hereby ordered as to the charges in Count Il.

/si
Gerald E. Rosen
United States District Judge
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I. Introduction

In July 2004, the Judicial Conference Advisory Committee on Criminal Rules
asked the Federal Judicial Center to study the local rules of the U.S. district
courts, state laws, and state court rules that address the disclosure principles con-
tained in Brady v. Maryland.' Brady requires that prosecutors fully disclose to the
accused all exculpatory evidence in their possession. Subsequent Supreme Court
decisions have elaborated the Brady obligations to include the duty to disclose
(1) impeachment evidence,’ (2) favorable evidence in the absence of a request by
the accused,’ and (3) evidence in the possession of persons or organizations (e.g.,
the police).* This report presents the findings of that research.

The committee’s interest i1s in learning whether federal district courts and state
courts have adopted any formal rules or standards that provide prosecutors with
specific guidance on discharging their Brady obligations. Specifically, the com-
mittee wanted to know whether the U.S. district and state courts’ relevant
authorities (1) codify the Brady rule; (2) set any specific time when Brady mate-
rial must be disclosed; or (3) require Brady material to be disclosed automatically
or only on request. In addition, the Center sought information regarding policies
in two areas: (1) due diligence obligations of the government to locate and dis-
close Brady material favorable to the defendant, and (2) sanctions for the gov-
ernment’s failure to comply specifically with Brady disclosure obligations.

This report has three sections. Section I presents a general introduction to the
report, along with a summary of our findings. Section II describes the federal dis-
trict court local rules, orders, and policies that address Brady material, and Sec-
tion III discusses the treatment of Brady material 1n the state courts’ statutes,
rules, and policies.

A. Background: Brady, Rule 16, and Rule 11
1. Bradyv. Maryland

In Brady v. Maryland, the Supreme Court held “that the suppression by the prose-
cution of evidence favorable to an accused upon request violates due process
where the evidence is material either to guilt or punishment, irrespective of the
good faith or bad faith of the prosecution.”* Subsequent Supreme Court decisions
have held that the government has a constitutionally mandated, affirmative duty to
disclose exculpatory evidence to the defendant to help ensure the defendant’s
right to a fair trial under the Fifth and Fourteenth Amendments’ Due Process

1.373 U S. 83 (1963).

2. Giglio v. Umited States, 405 U.S. 150, 153-54 (1572).
3. Unuted States v. Agurs, 427 U.S. 97, 107 (1976).

4. Kyles v. Whtley, 514 U.S. 419, 437 (1995).
5.373U.S. at 87



Clauses.® The Court cited as justification for the disclosure obligation of prosecu-
tors “the special role played by the American prosecutor in the search for truth in
criminal trials.”” The prosecutor serves as “‘the representative . . . of a sovereignty
... whose interest . . . in a criminal prosecution is not that it shall win a case, but
that justice shall be done.””*

The Brady decision did not define what types of evidence are considered
“material” to guilt or punishment, but other decisions have attempted to do so. For
example, the standard of “materiality” for undisclosed evidence that would con-
stitute a Brady violation has evolved over time from “if the omtted evidence cre-
ates a reasonable doubt that did not otherwise exist,” to “if there is a reasonable
probability that, had the evidence been disclosed to the defense, the result of the
proceeding would have been different,”’ to “whether in [the undisclosed evi-
dence’s] absence [the defendant] received a fair trial, understood as a trial result-
ing in a verdict worthy of confidence,” to the current standard, “when prejudice
to the accused ensues . . . [and where] the nondisclosure [is] so serious that there
15 a reasonable probability that the suppressed evidence would have produced a
different verdict.”"

2. Federal Rule of Criminal Procedure 16

Federal Rule of Criminal Procedure 16 governs discovery and inspection of evi-
dence in federal criminal cases. The Notes of the Advisory Committee to the 1974
Amendments expressly said that in revising Rule 16 “to give greater discovery to
both the prosecution and the defense,” the commuittee had “decided not to codify
the Brady Rule.”” However, the committee explained, “the requirement that the
government disclose documents and tangible objects ‘material to the preparation
of his defense’ underscores the importance of disclosure of evidence favorable to
the defendant.”"

Rule 16 entitles the defendant to receive, upon request, the following infor-
mation:

« statements made by the defendant;

+ the defendant’s prior cniminal record;

6 See United States v. Bagley, 473 U.S. 667, 675 (1985) (“The Brady rule is based on the
requirement of due process. Its purpose 15 not to displace the adversary system as the primary
means by which truth is uncovered, but to ensure that a miscarriage of justice does not occur.”).

7. Strickler v. Greene, 527 U.S. 263, 281 (1999).

8. Kyles v. Whitley, 514 U.S. 419, 439 (1995) (quoting Berger v. Umted States, 295 U.S. 78,
88 (1935)).

9. United States v. Apurs, 427 US. 97, 112 (1976).

10. Bagley, 473 U.S. at 682.

11. Kyles, 514 U.S. at 434,

12. Strickler, 527 U S. at 281-82.

13. Fed. R. Cnim. P. 16 advisory committee’s note (atalics added).

14. 1d
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» documents and tangible objects within the government’s possession that
“are material to the preparation of the defendant’s defense or are intended
for use by the government as evidence in chief at the trial, or were obtamned
from or belong to the defendant”;

« reports of examinations and tests that are material to the preparation of the
defense; and

« written summaries of expert testimony that the government intends to use
during its case in chief at trial."’

Rule 16 also imposes on the government a continuing duty to disclose additional
evidence or material subject to discovery under the rule, if the government dis-
covers such information prior to or during the trial."® Finally, Rule 16 grants the
court discretion to issue sanctions or other orders “as are just” in the event the
government fails to comply with a discovery request made under the rule.”

3. Federal Rule of Criminal Procedure 11

Federal Rule of Criminal Procedure 11 governs prosecutor and defendant prac-
tices during plea negotiations. The Supreme Court has not said whether disclosure
of exculpatory evidence 1s required in the context of plea negotiations; however,
in United States v. Ruiz, the Court held that the government is not constitutionally
required to disclose impeachment evidence to a defendant prior to entering a plea
agreement.'* The Court noted that “impeachment information is special in relation
to the fairness of a trial, not in respect to whether a plea is voluntary (‘knowing,’
‘intelligent,” and ‘sufficiently aware”).”" The Court stated that “[t]he degree of
help that impeachment information can provide will depend upon the defendant’s
own independent knowledge of the prosecution’s potential case—a matter that the
Constitution does not require prosecutors to disclose.” Finally, the Court stated
that “a constitutional obligation to provide impeachment information during plea
bargaining, prior to entry of a guilty plea, could seriously interfere with the Gov-
ernment’s interest in securing those guilty pleas that are factually justified, desired
by defendants, and help te secure the efficient administration of justice.”™

4. American College of Trial Lawyers’ proposal

In October 2003, the American College of Trial Lawyers (ACTL) proposed
amending Federal Rules of Criminal Procedure 11 and 16 in order to “codify the
rule of law first propounded in Brady v. Maryland, clarify both the nature and

15. Fed. R. Coim. P. 16(a)}{1)(A)(E).

16. Fed. R. Crim. P. 16(c).

17. Fed. R. Crim. P. 16(d){2).

18. 536 U.S. 622, 633 (2002).

19. Id. at 629 (quoting Brady v. United States, 397 U.S. 742, 748 (1970)).
20. Id. at 630.

21, Id at 631.
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scope of favorable information, require the attorney for the government to exer-
cise due diligence in locating information and establish deadlines by which the
United States must disclose favorable information.”?

5. Department of Justice’s response to the ACTL’s proposal

The Department of Justice (DOJ) opposes the ACTL’s proposal to amend Federal
Rules of Criminal Procedure 11 and 16. DOJ contends that the government’s
Brady obligations are “clearly defined by existing law that is the product of more
than four decades of experience with the Brady rule,” and therefore no codifica-
tion of the Brady rule is warranted.”

B. Summary. of Findings

1. Relevant authorities identified in the U.S. district courts

Thirty of the ninety-four districts reported having a relevant local rule, or-
der, or procedure governing disclosure of Brady material. References to
Brady material are usually in the courts’ local rules but are sometimes in
standard or standing orders and joint discovery statements.

Eighteen of the thirty districts that explicitly reference Brady material use
the term “favorable to the defendant” in describing evidence subject to the
disclosure obligation. Nine other districts refer to Brady material as evi-
dence that is exculpatory in nature. One additional district uses neither
term, and two other additional districts use both terms in defining Brady
material.

Twenty-one of the thirty districts mandate automatic disclosure; five dictate
that the government provide such material only upon request of the defen-
dant. One district requires parties to address Brady material in a pretrial
conference statement, and three are silent on disclosure.

The thirty districts that reference Brady material vary significantly in their
timetables for disclosure of the material. The most common time frame is
“within 14 days of the arraignment,” followed by “within five days of the
arraignment.” Some districts have no specified time requirements for dis-
closure, using terms such as “as soon as reasonably possible” or “before the
trial.”

In twenty-two of the thirty districts with Brady-related provisions, the dis-
closure obligation is a continuing one, such that if additional evidence is
discovered during the trial or after initial disclosure, the defendant must be
notified and provided with the new evidence.

22. Memorandum from American College of Trial Lawyers to the Judicial Conference Advi-
sory Commuttee on Federal Rules of Criminal Procedure (October 2003), at 2

23. Memorandum from U.S. Department of Justice (Criminal Division) to Hon. Susan C.
Bucklew, Charr, Judiciai Conference Subcommuttee on Rules 11 and 16 (Apnl 26, 2004), at 2
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Of the thirty districts with policies governing Brady material, five have
specific due diligence requirements for prosecutors. One district has a cer-
tificate of compliance requirement only. The remaining twenty-four dis-
tricts do not appear to have due diligence requirements.

None of the districts specify sanctions for nondisclosure by prosecutors,
leaving any sanction determination to the discretion of the court.

Three of the thirty districts that reference Brady have declination proce-
dures for disclosure of specific types of information.

2. Relevant authorities identified in the state courts

*

All fifty states and the District of Columbia have a rule or other type of
authority, including statutes, concerning the prosecutor’s obligation to dis-
close information favorable to the defendant.

Many of the states have enacted rules similar to Federal Rule of Criminal
Procedure 16; however, some of these rules and statutes vary in their de-
tails. Some states go beyond the scope of Rule 16 and the Brady constitu-
tional obligations by explicitly setting time limits on disclosure; other states
have adopted Rule 16 almost verbatim, using language like “evidence mate-
rial to the preparation of the defense” and “evidence favorable to the defen-
dant.”

Most states’ rules impose a continuing disclosure obligation, such that if
additional evidence is discovered during the trial or after initial disclosure,
the defendant must be promptly notified and shown such new evidence.

A few states have a specific due diligence obligation that requires prosecu-
tors to submit a “certificate of compliance” indicating that they have exer-
cised due diligence in locating favorable evidence and that, to the best of
their knowledge and belief, all such information has been disclosed to the
defense.

All of the states authorize sanctions for prosecutors’ failure to comply with
discovery obligations and other state-court-mandated disclosure require-
ments. A few states permit a trial court to dismiss charges entirely as a
sanction for prosecutorial misconduct, while other states have held dis-
missal to be too severe a sanction.

Treatment of Brady v. Maryland Matenal i U.S. District and State Courts 5



1I. U.S. District Court Policies for the
Treatment of Brady Material

In this section, we describe federal local court rules, orders, and procedures in the
thirty responding districts that codify the Brady rule, define Brady material and/or
set the timing and conditions for disclosure of Brady material. In addition, we dis-
cuss due diligence obligations of the government and specific sanctions for the
government’s failure to comply with disclosure procedures.

A. Research Methods

Because of the short time we had to complete our research, we were unable to
survey each district court about compliance with its Brady practices, that is, the
degree to which the court’s rules and other policies describe what actually occurs
in the district. To obtain a comprehensive picture of such practices, we would
need to survey U.S. attorneys, federal public defenders, and selected retamed or
appointed defense counsel 1n each of the ninety-four districts. Such a survey
would be considerably more time-consuming than the research conducted for this
report.

We searched the Westlaw RULES-ALL and ORDERS-ALL databases using
the following search terms:

* “Brady v. Maryland” & ci(usdect!);

* “exculpatory” & ci(usdct!);

* “exculpatory evidence” & ci(usdct!); and

» “evidence favorable to the defendant” & ci(usdct!).

In addition, we reviewed paper copies of each district court’s local rules. For
twenty-two districts, these database and paper-copy searches yielded specific lo-
cal rules and orders that relate to the Brady decision or that set forth guidance to
the government regarding disclosure of Brady material. For the seventy-two (94
minus 22) districts for which our searches did not yield a relevant local rule or
order, we contacted the clerks of court to request their assistance in locating any
local rules, orders, or procedures relating to the application of the Brady decision.
Through this effort, we identified eight additional districts (for a total of thirty)
that clearly refer to Brady material in their local rules, orders, or procedures.

We also received responses from another eight districts that do not clearly re-
fer to Brady material, but that provided summary information about their disclo-
sure policies.** Some districts responded with statements such as “We have not
promulgated any local rule and/or general order referencing Brady material.”
Others stated, “We have not adopted any formal standards or rules that provide
guidance to prosecutors on discharging Brady obligations.” And a few districts

24. These districts were M.D. La., N.D. Miss., ED, Mo., W.D.N.Y., N.D. Ghio, M.D. Pa,
DS.C.,and D.V.I



reported, “We follow Federal Rule of Criminal Procedure 16.” In most instances,
these districts did not provide any other information regarding how Brady mate-
rial disclosures operated in their districts.

The thirty districts that have local rules, orders, and procedures specifically
addressing Brady material served as the basis for the federal courts section of our
analysis. We reviewed and analyzed each of the thirty districts’ rules, orders, and
published procedures to determine

* the types of information defined as Brady material;

* whether the material is disclosed automatically or only upon request;

» the timing of disclosure;

» whether the parties had a continuing duty to disclose;

» whether the parties had a due diligence requirement; and

» whether there are specific provisions authorizing sanctions for failure to
disclose Brady material.

We also noted whether the districts had declination procedures.

B. Governing Rules, Orders, and Procedures

We found references to Brady material in various documents, including local
rules, orders (including standing orders and standard discovery, arraignment,
scheduling, and pretrial orders), and supplementary materials such as joint state-
ments of discovery and checklists (including disclosure agreement checklists).

Provisions for obligations to disclose Brady material are contained in the
documents listed in Table 1.* We were unable to find information on each of the
variables discussed here for all districts. Consequently, this is not a comprehen-
sive description of each of the thirty districts’ procedures.

C. Definition of Brady Material

Most disclosure rules, orders, and procedures in the thirty districts that address the
Brady decision define Brady material in one of two ways: as evidence favorable
to the defendant (18 districts),” or as exculpatory evidence (9 districts).” One

25. Two of the thirty districts (W.D. Okla., D. Vt.) address Brady-matenial disclosure in more
than one document.

26. M.D. Ala. Standing Order on Criminal Discovery § (1)(B); S.D. Ala. L.R. 16.13(b)(1));
N.D. Cal. Crim. L.R. 17.1-1{(b}(3); D. Conn. L. Crim. R App. Standing Order on Discovery
§ (A)(11); N.D. Fla. L.R. 26 3(D)(1); 8.D. Fla. L.R. Gen. Rule 88.10; M.D. Ga. Standard Pretrial
Order; S.D. Ga. L. Cnm. R. 16 1{f), D. Idaho Crm. Proc. Order §§ 1(5) & (1)5(a); W.D. Mo.
Scheduling and Trial Order § VI A., D Nev Joint Discovery Statement § II; W.D. Okla. App. 5,
§ 5; W.D. Pa. L. Crim. R. 16.1(F); E.D. Tenn. Discovery and Scheduling Order (sample); M.D.
Tenn. L.R. 18{(a)(2)(d); D. Vt. L. Cnm. R. 16.1(a)(2); W.D. Wash. Crim. R. 16(a)(1)}(K); and S.D.
W. Va. Arraignment Order and Standard Discovery Requests § (3)(1)}(H)).

27 S D. Ind. Notification of Assigned Judge, Automatic Not Guilty Plea, Trial Date, Discov-
ery Order, and Other Matters § VII{(a)(1)(h); D. Mass. Cnim, R. 116.02(A); DN.H. L Crim. R.
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district (Western District of Kentucky) refers to the material by case name
(“Brady material”) but does not define it further—for example, the terms “evi-
dence favorable to the defendant” or “exculpatory evidence” do not appear in the
order.” Finally, two districts (Northern District of Georgia® and Northern District
of New York™) use both terms, “evidence favorable to the defendant” and “excul-
patory evidence,” to define Brady material.

Table 1. District Court Documents That Reference Brady Material

Number of

Documents Districts Districts

Local rules 16 S.D. Ala., N.D. Cal,,
N.D. Fla., 8.D. Fla,,
S.D. Ga., D. Mass.,
DN.H.,DNM,,
N.DN.Y,E.D.N.C.,
W.D. Okla.,, W.D. Pa.,
D.RI,M.D. Tenn,
W.D. Wash., E.D. Wis.

Standard orders 3 M.D. Ga., S.D. Ind.,
D. Vi

Standing orders 2 M.D. Ala., D. Conn.

Procedural orders 1 D. Idaho

Arraignment orders & standard 1 5.D. W.Va.

discovery requests

Arraignment orders & reciprocal 1 W.D. Ky.

orders of discovery

Joint discovery statements 2 D. Nev., W.D. Okla.

Discovery & scheduling orders 1 E.D. Tenn.

Scheduling orders 1 W.D. Mo.

Magistrate judges’ pretrial orders 1 N.D. Ga.

Criminal pretrial orders 1 D. vVt

Crniminal progression orders 1 D. Neb.

Model checklists | W.D. Tex.

16 1(c); D.N.M. L.R.-Crim. R. 16.1; ED.N.C. L. Crim. R. 16.1(b){6), D.R.I. R. 12(e); W.D. Tex.
Crim. R. 16 (Model Checklist); NND. W Va. LR. Crim. P 16.05; and E.D. Wis. Crim. L.R.
16.1(b) & (c).

28. W.D Ky. Arraignment Order & Reciprocal Order of Discovery § (4)(V).

29. N.D. Ga. Magistrate Judge’s Pretrial Order § IV(B).

30. ND.NY. LR. Crim. P. 14.1(b)(2) (“favorable to the defendant™), and N.D.N.Y. L.R.
Crim. P. 17.1.1(c) (“exculpatory and other evidence™).
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1. Evidence favorable to the defendant

The most common definition of “evidence favorable to the defendant,” found n
ten of the eighteen districts that use the term, defines Brady material as any mate-
rial or information that may be favorable to the defendant on the issues of guilt or
punishment and that is within the scope (or meaning) of Brady.* Three of the ten
districts add the qualifier “without regard to materiality.”*

2. Exculpatory evidence or material

Nine districts refer to Brady material as exculpatory in nature.”® Seven of these
use the terms “exculpatory evidence” or “exculpatory material.”™ An eighth dis-
trict, Rhode Island, refers to “material or information, which tends to negate the
guilt of the accused or to reduce his punishment for the offense charged.”® Fi-
nally, the ninth district, New Mexico, specifically provides for an assessment of
the material where there is disagreement among the parties: “if a question exists
of the exculpatory nature of material sought under Brady, it will be made avail-
able for in camera inspection at the earliest possible time.”*

Of these nine districts, Massachusetts has the most detailed and expansive rule
dealing with Brady material and exculpatory evidence. It defines exculpatory evi-
dence as follows:

* Information that would tend directly to negate the defendant’s guilt concerning
any count in the indictment or information.

»  Information that would cast doubt on the admissibility of evidence that the gov-
ernment anticipates offering 1n its case-in-chief and that could be subject to a mo-
tion to suppress or exclude, which would, if allowed, be appealable under 18
U.S.C. § 3731.

31. M.D. Ala. Standing Order on Criminal Discovery § (1)(B); S.D. Ala. L.R. 16.13(b)}(1)); D.
Conn, L. Crim. R. App. Standing Order on Discovery § (A)(11); N.D. Fla. L.R. 26.3(D)}1); S.D.
Fla. L.R. Gen. Rule 88.10; W.D. Mo. Scheduling and Tnial Order § V1.A.; E.D. Tenn. Discovery
and Scheduling Order {(sample); M.D. Tenn. Rule 10(a)(2)(d); D. Vt. L. Crim. R. 16.1{a}(2); and
W.D. Wash. Cram. R. 16(a)(1)(K).

32. M.D. Ala. Standing Order on Crinnal Discovery § (1)(B); S.D. Ala. L.R. 16.13(b)(1));
and N.D. Fla. L.R. 26.3(DX1).

33, 8.D. Ind. Notification of Assigned Judge, Automatic Not Guilty Plea, Tnal Date, Discov-
ery Order, and Other Matters § VII(a)(1)(h); D. Mass. Crim. R. 116.02(A); D.N.H. L. Crim. R.
16.1(c); D N.M. LR.-Crim. R. 16.1; E.D.N.C. L. Crim. R. 16.1(b)(6); D.R.L. R. 12(¢); W.D. Tex.
Crim. R, 16 (Model Checklist); N.D. W. Va. L.R. Crim. P. 16.05; and ED. Wis. Crim. LR
16.1(b) & (c).

34. 8.D. Ind. Notification of Assigned Judge, Automatic Not Guilty Plea, Trial Date, Discov-
ery Order, and Other Matters § VII(a)(1)(h); D. Mass. Crim. R. 116 02(A); D.N.H. L. Cnm. R.
16.1(c); E.D.N.C. L. Crim. R. 16.1{b)(6); W.D. Tex. Cnm. R. 16 (Model Checklist); N.D. W. Va.
L.R. Crim. P. 16.05; and E.D. Wis Crim. L.R. 16.1(b) & (¢)

35 D.RIR. 12(e).

36. D.N.M. Crim. R. 16 1.
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* A statement whether any promise, reward, or inducement has been given to any
witness whom the government anticipates calling in its case-in-chief, identifymg
by name each such witness and each promise, reward, or inducement, and a copy
of any promise, reward, or imnducement reduced to wnting.

* A copy of any criminal record of any witness 1dentified by name whom the gov-
ernment anticipates calling in 1ts case-in-chief.

* A wnitten description of any criminal cases pending against any witness identified
by name whom the government anticipates calling in its case-in-chief.

* A written description of the failure of any percipient witness identified by name to
make a posthve identification of a defendant, if any identification procedure has
been held with such a witmess with respect to the crime at 13sue

*  Any information that tends to cast doubt on the credibility or accuracy of any wit-
ness whom or evidence that the government anticipates calling or offering in its
case-in-chief.

*  Any inconsistent statement, or a description of such a statement, made orally or in
writing by any witness whom the government anticipates calling i its case-n-
chief, regarding the alleged criminal conduct of the defendant.

*  Any statement, or a description of such a statement, made orally or in writing by
any person, that 13 inconsistent with any statement made orally or in writing by
any witness the government anticipates calling in its case-m-chief, regarding the
alleged criminal conduct of the defendant.

«  Information reflecting bias or prejudice against the defendant by any witness
whom the government anticipates calling 1n 1ts case-in-chuef.

= A written description of any prosecutable federal offense known by the govern-
ment to have been committed by any witness whom the government anticipates
calling 1n its case-in-chief

+ A written description of any conduct that may be admissible under Fed. R. Evid.
608(b) known by the government to have been committed by a witness whom the
government anticipates calling 1n 1ts case-in-chief.

= Information known to the government of any mental or physical impairment of
any witness whom the government anticipates calling in its case-in-chief, that
may cast doubt on the ability of that witness to testify accurately or truthfully at
trial as to any relevant event.

»  Exculpatory information regarding any witness or evidence that the government
intends to offer in rebuttal.

« A wntten summary of any information in the government’s possession that tends
to diminish the degree of the defendant’s culpability or the defendant’s Offense
Level under the United States Sentencing Guidelines.™”

37.D. Mass. LR. 116.2(B)

Treatment of Brady v. Maryland Matenial in U.S. Distnct and State Courts



D. Disclosure Requirements

Twenty-one districts mandate automatic disclosure of Brady material.® One, the
Middle District of Georgia, has a caveat—the government need not furnish the
defendant with Brady information that the defendant has obtained, or with reason-
able diligence, could obtain himself or herself* New Mexico mandates “discus-
sion” of disclosure, and says that in camera inspection may be needed.®

Five districts dictate that the government provide Brady material only upon
request of the defendant.* The Northern District of California adds qualifying
language that requires that the parties address the issue “if pertinent to the case,”
and in their pretrial conference statement “if a conference is held.””? Three dis-
tricts* do not mention this issue in their local rules or orders.

Only one district specifically addresses the disposition of the information or
evidence once the case has been resolved. The Middle District of Tennessee re-
quires that the information or evidence be returned to the “government or de-
stroyed following the completion of the trial, sentencing of the defendant, or
completion of the direct appellate process, whichever occurs last.™ A party who
destroys materials must certify the destruction by letter to the government.

38. M.D. Ala. Standing Order on Criminal Discovery § (1)(B); S.D. Ala. L.R. 16 13(b)(1); D.
Conn. L. Crim. R. App. Standing Order on Discovery § (A)(11); N.D. Fla. L.R. 26.3(D)(1); S.D.
Fla. L.R. Gen. Rule 88.10; M.D. Ga. Standard Pretrial Order; 5.D. Ind. Notification of Assigned
Judge, Automatic Not Guilty Pleas, Trial Date, Discovery Order and Gther Matters § VII(a)(1)(H);
D. Mass. Crim. R. 116.2(B); W D. Mo. Scheduling and Trial Order § VI(A); D. Nev. Joint Dis-
covery Statement § II; D.N.M. L.R.-Crim. R. 16.1; DNH. L. Crim. R. 16.1(c); ND.N.Y. L.R.
Crim. P. 14.1(b); W.D. Okla. L. Crim. R. 16 1(b) & App. V. Joint Statement of Discovery Confer-
ence § 5; W.D. Pa. L. Crim. R. 16.1(F); D.R.L. Rule 12(e)(A)(5); E.D. Tenn. Discovery & Sched-
uling Order; M.D. Tenn. L.R. 10{a)(2){d); D. Vt. L. Crim. R. 16.1(a}(2); N.D. W. Va. L.R. Crim.
P. 16.05; and E.D. Wis. Cnim. L.R. 16.1(b).

39. M.D. Ga. Standard Pretnial Order, citing United States v. Slocum, 708 F.2d 587, 599 (11th
Cir. 1983).

40. DN.M. LR.-Crim. R. 16.1.

41. N.D. Ga. Standard Magistrate Judge’s Pretrial Order; S.D. Ga. L. Crim. R. 16.1(f);
E.D.N.C. L. Crim. R. 16.1(b)(6), W.D. Wash. Crim. R. 16{(a)(1)(K); and S.D. W. Va. Arraignment
Order and Standard Discovery Request § HI(1)(H).

42.N.D. Cal. Cnim. L.R. 17.1-1(b).

43, D. Idaho, W.D. Ky., and W.D. Tex.

44, M.D. Tenn. R. 12(k).
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1. Time requirements for disclosure®

The thirty districts vary significantly in their disclosure timetables. Some districts
specify a time by which the prosecution must disclose Brady material, while other
districts rely upon nonspecific terms such as “timely disclosure” or “as soon as
practicable.”

a. Specific time requirement

Twenty-five districts have mandated time limits (or specific events, such as hear-
ings or pretrial conferences) for prosecutorial disclosure of Brady matenal (see
Table 2).

Table 2. Districts with Time Requirements for Prosecutorial
Disclosure of Brady Material

Time Requirement Districts

At arraignment M.D. Ala,* S.D. Ala.

Within 5 days of arraignment N.D. Fla., S.D. Ga., W.D. Pa.,
E.D. Wis.

Within 7 days of arraignment D.Idaho, ND. W. Va.

D. Conn., DR.I, S.D. W, Va.
S.D.Fla,N.DNY.,

M.D. Tenn.,, W.D. Tenn.,

W.D. Tex., D. Vt., W.D. Wash.

Within 10 days of arraignment
Within 14 days of arraignment

Within 28 days of arraignment D. Mass.
At the discovery conference W.D. Okla.
Within 10 days of the scheduling order W.D. Mo.
Prior to the pretrial conference N.D. Ga.

At the pretnal conference (PTC)

N.D. Cal,, ED.N.C.

(or address in the PTC statement or
order)

At least 20 days before trial

D.N.H.

45. It is well settled that the district court may order when Brady materal is to be disclosed,
United States v. Starusko, 729 F.2d 256 (3d Cir. 1984). Some decisions have held that the Jencks
Act controls and that Brady material relating to a certain witness need not be disclosed until that
witness has testified on direct examination at trial, United States v. Bencs, 28 F.3d 555 (6th Cir.
1994); United States v Jones, 612 F.2d 453 (9th Cir. 1979); United States v. Scott, 524 F.2d 465
(5th Cir 1975). Others have held that Brady material might be disclosed prior to trial, in order to
afford the defendant the opportunmity to make effective use of it during trial, United States v. Perez,
870 F.2d 1222 (7th Cir. 1989); United States v. Campagnuolo, 592 F.2d 852 (5th Cir. 1979);
United States v. Pollack, 534 F.2d 964 (D.C. Cir. 1976).

46. “or on a date otherwise set by the Court for good cause shown.” M.D. Ala Standing Order
on Criminal Discovery § 1.
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b. No specific time requirement

Four districts have nonspecific time requirements for disclosure, set out in local
rules or in various court orders, or determined by case law.” The terms used for
these time requirements include the following descriptions:

* “as soon as reasonably possible™;*

* “before the trial”;*

* “after defense counsel has entered an appearance”;™ and

« “[tliming of disclosure should be described in the District’s standard Ar-
raignment Order/Reciprocal Order of Discovery.”

Time requirements for disclosure for one district were not given.”

2. Duration of disclosure requirements

Twenty-two of the thirty districts make the prosecutor’s disclosure obligation a
continuing one, such that if additional evidence is discovered during the trial or
after initial disclosure, the defendant must be notified and shown the new evi-
dence.” A few districts use adjectives or modifiers to more clearly define how
soon after discovery of new material the government must disclose it.** One dis-

47. In the Eastern District of Tennessee, timing of disclosure is governed by US, v. Presser,
844 F.2d 1275 (6th Cir. 1988), which addressed material that was arguably exempt from pretrial
disclosure by the Jencks Act, yet also arguably exculpatory under the Brady rule. There, the mate-
rial needed only to be disclosed to defendants “in time for use at trial,”

43. M D. Ga. Standard Pretnal Order.

49. D, Nev. Joint Discovery Statement § II.

50. 8.D. Ind. Notification of Assigned Judge, Automatic Not Guilty Plea, Trial Date, Discov-
ery Order and Other Matters § VII(a)(1)(H).

51. W.D. Ky. Arraignment Order and Rectprocal Order of Discovery § V {emphasis added).

52. D.N.M.

53. MD. Ala. Standing Order on Criminal Discovery; S.D. Ala. L.R. 16.13(c); D. Comn. L.
Crim. R. App. Standing Order on Discovery § D; N.D. Fla. Crim. L.R. 26.3(G); S.D. Fla. L.R.
Gen. R. 88.10; 8.D. Ga. L. Cnim. R. 16.1; D. Idaho Procedural Order § I(5); S.D. Ind. Notification
of Assigned Judge, Automatic Not Guilty Plea, Trial Date, Discovery Order and Other Matters
§ VIi(c); W.D. Mo. Scheduling and Trial Order § IT; D.N.H. L. Crim. R. 16.2; D.N.M. L.R.-Crim.
R.16.1; ND.N.Y L.R. Crim. P. 14.1(f); ED.N.C. L. Cnm. R. 16.1(e); W.D. Okla. App. 5; ED,
Tenn. Discovery and Scheduling Order; M.D. Tenn. R. 10(a)(2); W.D. Tex. C.R. 16(b){4); D. Vt.
L. Crim. R. 16.1(e); W.D. Wash, Crim. R. 16(d); N.D. W. Va. LR. Cnm. P. 16.05; S.D. W Va.
Arraignment Order and Standard Discovery Request § III{4); and E.D. Wis. Crim. L.R. 16(b)

54. E g, “immediately” (D. Conn. L. Crim. R. App. Standing Order on Discovery § D; S.D.
Fla. L.R. Gen. R. 88.10; N.D.N.Y. L.R. Cnim. P. 14.1(f); M.D. Tenn. R. 10(a)(2); and N.D. W.
Va. LR. Crim P. 16.05); “as soon as it is received” {S.D. W. Va. Arraignment Order and Stan-
dard Discovery Request § I11(4)); “promptly” (S.D. Ind. Notification of Assigned Judge, Auto-
matic Not Gulty Plea, Trial Date, Discovery Order and Other Matters § VII(c); W.D. Tex. C.R.
16(b)(4)), “expeditiously” (M D. Ala. Standing Order on Crniminal Discovery; S.D. Ala. L R.
16.13(c); N.D.N.Y. L.R. Crim. P. 14.1(f)); and “by the speediest means available” (N.D. Fia.
Cnm. L.R. 26.3(G)).
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trict’s local rule explicitly states that motions to enforce the continming duty
“should not be necessary.””

E. Due Diligence Requirements

Five districts have specific “due diligence” requirements for prosecutors.* Two of
these five districts® plus one additional district™ require the government to sign
and file a “certificate of compliance” (with Brady obligations) with discovery. In
one of the five districts, failure to file the certificate of compliance along with a
discovery or inspection motion “may result in summary denial of the motion or
other sanctions within the discretion of the court.””

While other districts do not use the term “due diligence” in their local rules,
orders, or procedures, some make it clear that the government has the responsibil-
ity to identify and produce discoverable evidence and information. For example,
the Western District of Missouri’s rule regarding the government’s responsibility
for reviewing the case file for Brady (and Giglio) material says:

The government 1s advised that if any portion of the government’s investigative file

or that of any mvestigating agency is not made available to the defense for inspec-

tion, the Court will expect that trial counsel for the government or an attorney under

trial counsel’s immediate supervision who is familiar with the Brady/Giglio doctrine

will have reviewed the applicable files for the purpose of ascertaining whether ev1-

dence favorable to the defense 1s contained in the file.%
In addition, the Middle and Southern Districts of Alabama include a restriction on
the delegation of the responsibility:

The identification and production of all discoverable information and evidence is the

personal responsibility of the Assistant U.S. Attorney assigned to the action and may
not be delegated without the express permission of the Court.*'

F. Sanctions for Noncompliance with Brady Obligations

None of the thirty districts specify remedies for prosecutorial nondisclosure. All
leave the determination of any sanctions to the discretion of the court.

One district, however, provides some guidance for judges dealing with the
failure of the government to comply with Brady/Giglio obligations. The Uniform
Procedural Order in the District of Idaho says:

55.DN.M. Crim. R 16.1

56. D. Conn, L. Crim R. App. Standing Order on Discovery § A; W.D. Mo. Scheduling and
Trial Order § II; D. Nev Jomt Discovery Statement § II; D.N.H. L. Crim. R 16 2; and W D.
Wash. Crim. R. 16(a).

57. W.D. Mo. and W D. Wash.

58. DN.M. See D.N.M. L.R.-Crim. R. 16.1. This rule does not use the term “due diligence.”

59 W.D. Wash. Cnm. R. 16(1),

60. W.D Mo. Scheduling and Trial Order Note following §§ VI{A) & (B).

61. M.D. Ala. Standing Order on Cnimmal Discovery; S.D. Ala. L.R. 16.13(b}2)(C).

14 Treatment of Brady v Maryland Material in U S. Distnct and State Courts



If the government has information 1 its possession at the time of the arraignment,
but elects not to disclose this information until a later time 1n the proceedings, the
court can consider this as one factor in determining whether the defendant can make
effective use of the information at tral #

Most courts allow sanctions (generally based on Rule 16’s authority) for both
parties for general discovery abuses. These sanctions include exclusion of evi-
dence at trial, a finding of contempt, granting of a continuance, and even dis-
missal of the indictment with prejudice. For example, the Northern District of
Georgia’s standard Magistrate Judge’s Pretnial Order says:

Where reciprocal discovery 1s requested by the government, the attorney for the de-
fendant shall personally advise the defendant of the request, the defendant’s obliga-
tions thereto, and the possibility of sanctrons, mcluding exclusion of any such evi-
dence from trial, for failure to comply with the Rule. See Fed. R. Crim. P. 16(b) and
(d) (as amended December 1, 2002); L.Cr R. 16.1 (N.D. Ga.).®
The Southern District of Florida’s Discovery Practices Handbook states that “[i]f
a Court order is obtained compelling discovery, unexcused failure to provide a
timely response is treated by the Court with the gravity it deserves; willful viola-
tion of a Court order is always serious and is treated as contempt.”® The Northern
District of West Virginia’s local rule is even more sweeping:
If at any time during the course of the proceedings 1t is brought to the attention of the
Court that a party has failed to comply with L.R. Crim. P. 16 [the general discovery
rule], the Court may order such party to permit the discovery or inspection, grant a
continuance or prohibit the party from introducing evidence not disclosed, or the

Court may enter such order as it deems just under the circumstances up to and in-
cluding the dismissal of the indictment with prejudice.®

G. Declination Procedures

Three of the thirty districts specifically refer to declination procedures in their lo-
cal rules or orders.* For example, the Southern District of Georgia’s local rule
says:

In the event the U.S. Attorney declines to furnish any such information described 1n

this rule, he shall file such declination in writing specifying the types of disclosure

62. D. Idaho Uniform Procedural Order § I(5).

63. N.D. Ga. standard Magistrate Judge’s Pretrial Order.

64. S.D. Fla. L.R. App. A. Discovery Practices Handbook § 1.D{4) Sanctions. Note that the
practices set forth in the handbook do not have the force of law, but are for the guidance of practi-
tioners. The Discovery Practices Handbook was prepared by the Federal Courts Commuttee of the
Dade County Bar Association and adopted as a published appendix to the Local General Rules.

65. N.D. W. Va. L.R. Crim. P. 16.11.

66. 8.D. Ga. L. Cnm. R. 16.1(g); D. Mass L.R. 116.6(A); and W.D. Wash. Crim. R. 16(e).
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that are declined and the ground therefor. If defendant’s attorney objects to such re-
fusal, he shall move the Court for a hearing therein.%’

The District of Massachusetts has an even more detailed rule governing the
declination of disclosure and protective orders, providing for challenges, sealed
filings, and ex parte motions:

(A) Declination. If in the judgment of a party 1t would be detrimental to the interests
of justice to make any of the disclosures required by these Local Rules, such disclo-
sures may be declined, before or at the time that disclosure is due, and the opposing
party advised in writing, with a copy filed 1n the Clerk’s Office, of the specific mat-
ters on which disclosure is dechined and the reasons for declining. If the opposing
party seeks to challenge the declination, that party shall file a motion to compel that
states the reasons why disclosure is sought. Upon the filing of such motion, except to
the extent otherwise provided by law, the burden shall be on the party declining dis-
closure to demonstrate, by affidavit and supporting memorandum citing legal
authority, why such disclosure should not be made. The declining party may file its
submissions in support of declination under seal pursuant to L.R. 7.2 for the Court’s
in camera consideration. Unless otherwise ordered by the Court, a redacted version
of each such submission shall be served on the moving party, which may reply.

(B) Ex Parte Motions for Protective Orders. This Local Rule does not preclude any
party from moving under L.R. 7.2 and ex parte (i.e., without serving the opposing
party) for leave to file an ex parte motion for a protective order with respect to any
discovery matter. Nor does this Local Rule lirmt the Court’s power to accept or reject
an ex parte motion or to decide such a motion in any manner it deems appropriate.*®

Other districts have procedures for motions to deny, modify, restrict, or defer

discovery or inspection.” The moving party has the burden to show cause why
discovery should be limited.

67. 8.D. Ga. L. Crim. R. 16.1(g). See also S.D. Ind. Not:fication of Assigned Judge, Auto-
matic Not Guilty Plea, Trial Date, Discovery Order and Other Matters {(standard order in criminal
cases) § VII{d).

68. D. Mass. Crim. R. 116.6. The Western District of Washington has a similar but less de-
tailed and expansive rule. W.D. Wash. Crim. R. 16(e).

69. See, e.g., D. Conn. Standing Order on Discovery § F. The Middle District of Tennessee’s
standmng order language 1s similar to Connecticut’s; however, the Middle District of Tennessee’s
includes the following cautionary message: “It 1s expected by the Court, however, that counsel for
both sides shall make every good faith effort to comply with the letter and spirit of this Rule.”
M.D. Tenn. R. 10{a)(2)(n).
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I11. State Court Policies for the Treatment of Brady Material

This section describes state court statutes, rules, orders, and procedures that cod-
ify the Brady rule or incorporate specific aspects of it, define Brady material
and/or set the timing and conditions for its disclosure, impose any due diligence
obligations on the government, and specify sanctions for the government’s failure
to comply with such disclosure procedures.

A. Research Methods

We identified within all fifty states and the District of Columbia the relevant
statewide legal authority governing prosecutorial disclosure of information favor-
able to the defendant. We searched relevant databases in Westlaw and LEXIS,
including state statutes, criminal procedure rules, state court rules governing
criminal discovery, state constitutions, state court opinions, and state rules on pro-
fessional conduct. For most states, we were able to locate a relevant state rule,
order, or other legal authority when we used the following search terms in various
combinations:

» “exculpatory evidence”,

» “favorable evidence”;

* “Brady material”;

* “prosecution disclosure™; and
» “suppression of evidence.”

If we were unable to locate a rule for a state, we reviewed state court opinions
to determine if case law addressed or clarified the legal obligation regarding
prosecutorial disclosure of information favorable to the defendant.

Our analyses and conclusions are based on our interpretation of the relevant
authorities that we identified. We looked for relevant legal authority that con-
tained clear and unequivocal language regarding the duty of the prosecutor to dis-
close information to the defense. Where we could not identify authority with clear
language regarding the prosecution’s disclosure obligation, we erred on the side
of caution and noted the absence of a clear authority regarding the duty to dis-
close.

B. Governing Rules, Orders, and Procedures

All fifty states and the District of Columbia address the prosecutor’s obligation to
disclose information favorable to the defendant. Table 3 shows the sources of the
relevant authority.
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Table 3. Sources of Authority for Prosecutor’s Obligation to Disclose
Evidence Favorable to the Defendant

Number
Authorities™ of States States

Rules of Criminal Procedure or 35 Ala., Alaska, Ariz., Ark.,
general court rules Colo., Del., D.C,, Fla., Idaho,
1., Ind., Iowa, Ky., Me.,
Md., Mass., Mich., Minn.,
Miss., Mo., N.H., N.J, N.M.,
N.D., Ohio, Pa.,R.1, S.C.,
Tenn., Utah, Vt., Va.,, Wash.,
W. Va., Wyo.

General statutes 14 Conn., Ga., Kan., La., Mont.,
Neb., Nev,, N.Y,,N.C.,
Okla., Or., 8.D., Tex., Wis.

Penal code 2 Cal,, Haw.

Some state supreme courts have found prosecutors’ suppression of exculpa-
tory evidence to violate the due process clauses of their constitutions. For exam-
ple, in State v. Hatfield, the West Virginia Supreme Court held that “[a] prosecu-
tion that withholds evidence which if made available would tend to exculpate an
accused by creating a reasonable doubt as to his guilt violates due process of law
under Article 1II, Section 14 of the West Virginia Constitution.”” Another state,
Nevada, explicitly notes in its criminal discovery procedure statute that “[t]he
provisions of this section are not intended to affect any obligation placed upon the
prosecuting attorney by the constitution of this state . . . to disclose exculpatory
evidence to the defendant.””

C. Definition of Brady Material

In thirty-three of the fifty-one jurisdictions, we found rules or procedures that
codify the Brady rule. There are differences in the Brady-related definitions of
materials covered.

1. Evidence favorable to the defendant

Although there is some variation in the specific language used to define Brady
material,” twenty-three states’ have adopted language generally resembling the

70. We identified several states that address the favorable evidence disclosure obligation 1n
more than one source, e.g., 1n a statute as well as in a rule. We charted only the highest authority

71.286 S.E 2d 402, 411 (W. Va. 1982).

72. Nev. Rev. Stat. § 174.235(3) (2004).

73. See, e g, Me. R. Crim. P. 16(a)(1)C) (“any matter or information known to the attorney
for the state which may not be known to the defendant and which tends to create a reasonable
doubt of the defendant’s guilt as to the offense charged.”).
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following: “any material or information which tends to negate the guilt of the ac-
cused as to the offense charged or would tend to reduce the accused’s punishment
therefor.””

2. Exculpatory evidence or material

Ten other states™ expressly list exculpatory material as items of information that
prosecutors are required to disclose. These states describe exculpatory material in
two ways: as “exculpatory evidence™” or as “exculpatory material.””

The remaining states do not appear to have any express language regarding
Brady material, but case law in several of those states discusses the Brady obliga-
tion. For example, in Poits v. State, the Georgia Supreme Court held that the
“[d]efendant . . . has the burden of showing that the evidence withheld from him
so impaired his defense that he was denied a fair trial within the meaning of the
Brady Rule.”” The Supreme Court of Wyoming noted that although “[t]here is no
general constitutional right to discovery in a criminal case. . . . [sJuppression of
evidence favorable to an accused upon request violates due process where the
evidence is material to guilt.”® Other state courts have similarly invoked the
Brady rule in their decisions.*

No state procedure expressly refers to impeaching evidence as material sub-
ject to disclosure requirements, but three states specify that prosecutors must turn
over any information required to be produced under the Due Process Clause of the
U.S. Constitution.” Two states require disclosure pursuant to the Brady decision.®
Despite this lack of express language, however, it appears that any state court

74. Ala,, Ariz., Ark,, Colo., Fla., Haw., Idaho, Ill,, Ky., La., Me., Md., Minn., Mo., Ment.,
N.J,N.M,, Ohio, Okla., Pa., Tex., Utah, and Wash.

75. Idaho Crim. R. 16(a).

76. Cal., Conn., Mass., Mich., Miss., Nev., N.H., Tenn., Vt., Wis.

71. See, e.g, Nev. Rev. Stat. § 174.235(3).

78. See, e.g., Cal. Penal Code § 1054.1(e).

79.243 8.E.2d 510, 517 (Ga. 1978) (citation omitted).

80. Dodge v. State, 562 P.2d 303, 307 (Wyo. 1977) (citations omitted).

81. Bu1 v. State, 717 So. 2d 6, 27 (Ala. Crim. App. 1997) (“In order to prove a Brady viola-
tion, a defendant must show (1) that the prosecution suppressed evidence, (2) that the evidence
was of a character favorable to his defense, and (3) that the evidence was material.” (citation
omutted)); O’Neil v. State, 691 A.2d 50, 54 (Del. 1997) (“[T]he [prosecution’s] obhgation to dis-
close exculpatory information is triggered by the defendant’s request pursuant to Super. Ct. Crim.
Rule 16 and is not hmited to trial proceedings.”); Lomax v. Commonwealth, 319 S.E.2d 763, 766
(Va. 1984) (*[Tlhe Commonwealth has a duty to disclose the [Brady] materials in sufficient time
to afford an accused an opportumty to assess and develop the evidence for trial.”).

82. See, e.g, Nev. Rev. Stat. § 174.235(3); N.M. Dsst. Ct. R. Cr. P. 5-501(A)6); N.Y. Consol.
Law Serv. Crim. P. Law § 240.20(1)h).

83. See, e g., N.H. Super. Ct. R. 98(A)(2)(1v); Tenn Crim. P. R. 16 (Advisory Commission
Comments).

Treatment of Brady v Maryland Matenal in U S. District and State Courts 19



opinion that cites the Brady rule would include impeachment evidence as material
that state prosecutors are constitutionally obliged to produce for defendants.*

D. Disclosure Requirements

Five states® use the term “favorable” in describing evidence subject to the state
disclosure obligation. However, these states limit the clause “evidence favorable
to the accused” with a condition that such evidence be “material and relevant to
the issue of guilt or punishment.”*

Although Brady used “favorable” in describing the evidence required for
prosecutorial disclosure,” Rule 16 does not expressly refer to “favorable evi-
dence.” The rule permits a defendant in federal criminal cases to receive, upon
request, documents and tangible objects within the possession of the government
that “are material to the preparation of the defendant’s defense or are intended
for use by the government as evidence in chief at the trial, or were obtained from
or belong to the defendant.”™ In describing some of the items of evidence subject
to the criminal discovery right, twenty-six states use language identical or sub-
stantially similar to the italicized language above.”

1. Types of information required to be disclosed
All of the states,” require, at a minimum, disclosure of the types of evidence that
Rule 16 permits to be disclosed before trial:

* written or recorded statements, admissions, or confessions made by the de-
fendant;

* books, papers, documents, or tangible objects obtained from the defendant;

84. See United States v. Bagley, 473 U.S. 667, 676 (“Impeachment evidence, as well as ex-
culpatory evidence, falls within the Brady rule.”).

85. La_, N.M,, Ohio, Okla., Pa.

86. See, e.g.,, Pa. R. Crim P. 573 (B)(1)(a) (“The Commonwealth shall . . . permit the defen-
dant’s attorney to inspect and copy or photograph . . . any evidence favorable to the accused that is
material either to guilt or to punishment.”); La. Code Crim. P. Ann. art. 718 (“{O]n motion of the
defendant, the court shall order the district attorney to permmt or authorize the defendant to mspect,
copy, examne . . . [evidence] favorable to the defendant and which [is] material and relevant to
the issue of guilt or punishment.”).

87. 373 U.S. at 87 (“[S]uppression by the prosecution of evidence favorable to an accused
upon request violates due process where the evidence 1s material exther to guilt or punishment.”).

88, Fed. R. Crim. P. 16{a)(1)(C) (emphasis added).

89. Ala., Conn,, Del,, D.C., Haw., Idaho, Ind., lowa, Kan., Ky., Miss., Mo., Neb., N.D., Ohio,
Pa, 5.C, 8.D, Tenn., Tex., Utah, Vt., Va., Wash., W. Va,, Wyo.

90. Indiana 1s unigue 1n that 1t does not contam a separate rule for criminal discovery and re-
lies on civil trial procedural rules to govern criminal tnials. See Ind. Crim. R, 21 (“The Indiana
rules of trial and appellate procedure shall apply to all criminal proceedings.”) Therefore, Indiana
does not provide a specific list of evidence subject to criminal discovery. Presumably, however, a
crimmal defendant in Indrana state court would be entitled to the basic items of evidence listed
here.
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» reports of experts in connection with results of any physical or mental ex-
aminations made of the defendant, and scientific tests or experiments made;

« records of the defendant’s prior criminal convictions; and
« written lists of the names and addresses of persons having knowledge of
relevant facts who may be called by the state as witnesses at trial.”

Some states, however, go beyond this basic list of information and specify
other material for disclosure:

+ any electronic surveillance of any conversations to which the defendant was
a party;”

 whether an investigative subpoena has been executed in the case;”

+ whether the case has involved an informant;*

» whether a search warrant has been executed in connection with the case;*

« transcripts of grand jury testimony relating to the case given by the defen-
dant, or by a codefendant to be tried jointly;”

« police, arrest, and crime or offense reports;”

» felony convictions of any material witness whose credibility is likely to be
critical to the outcome of the trial;*

+ all promises, rewards, or inducements made to witnesses the state intends to
present at trial;”

« DNA laboratory reports revealing a match to the defendant’s DNA;'®

+ expert witnesses whom the prosecution will call at the hearing or trial, the
subject of their testimony, and any reports they have submitted to the
prosecution;'”

» any information that indicates entrapment of the defendant;'” and

» “any other evidence specifically identified by the defendant, provided the

defendant can additionally establish that its disclosure would be in the in-
terests of justice.”'®

91. See, e g, Conn. Gen. Stat. § 54-86(a) (2003); 1daho Crim. Rule 16{a).
92. Mont. Code Ann. § 415-15-322 (2)(a).

93. Mont. Code Ann. § 415-15-322 (2)(b).

94, Mont. Code Ann. § 415-15-322 (2)(c).

95. Ariz. St. RCRP R. 15.1(b)(10).

96. N.Y. Consol. Law Serv. Crim. P. Law § 24(.20(1)(b).

97. Colo Crim. P. Rule 16 (a)(I).

98. Cal. Penal Code § 1054.1(d).

99. Mass. Crim. P. R 14{1)}(A)(ix) (as amended, effective Sept. 7, 2004).
100. N.C, Gen Stat. § 15A-903(g).

101. Wash. Super. Ct. Crim. R. 4.7(a)(2)(ii).

102. Wash. Super. Ct. Cnim. R. 4 7(a)(2)(i1i).

103. Pa. R. Cnim. P. 573(B)(2)(a)(1v).
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Most states provide that this “favorable” evidence may be disclosed to the de-
fendant upon request or at the discretion of the court. Other states require that
evidence beyond the scope of Brady matenal must be disclosed even without a
request or court order.

2. Mandatory disclosure without request

Tharteen states'™ require mandatory disclosure of information “favorable” to the
defense, regardless of whether the defendant made a specific discovery request for
the material. We determined that this disclosure is mandatory because of the use
of the phrase “prosecutor shall disclose,” and the lack of any conditional clause
such as “upon defendant’s request,” or “at the court’s discretion.” For example,
Massachusetts describes as being “mandatory discovery for the defendant” the
following items of evidence:

(i) Any written or recorded statements, and the substance of any oral statements,
made by the defendant or a co-defendant.

(i) The grand jury minutes, and the wnitten or recorded statements of a person
who has testified before a grand jury.

(iii) Any facts of an exculpatory nature.

(iv) The names, addresses, and dates of birth of the Commonwealth’s prospective
witnesses other than law enforcement witnesses . ...

(v) The names and business addresses of prospective law enforcement witnesses.

(vi) Intended expert opinion evidence, other than evidence that pertains to the de-
fendant’s criminal responsibility ...

{vi1) Material and relevant police reports, photographs, tangible objects, all intended
exhibits, reports of physical examinations of any person or of scientific tests or
experiments, and statements of persons the Commonwealth intends to call as
witnesses.

{vi1i} A summary of identification procedures, and all statements made in the pres-
ence of or by an identifying witness that are relevant to the issue of identity or
to the fairness or accuracy of the identification procedures.

(ix) Disclosure of all promses, rewards or inducements made to witnesses the
Commonwealth intends to present at trial.'®

In contrast, Hawaii requires disclosure of evidence favorable to the defendant
only if the defendant is charged with a felony.' In cases other than felonies, Ha-
waii permits a state court, at its discretion, to require disclosure of favorable evi-
dence “[u]pon a showing of materiality and if the request is reasonable.””

Of the thirteen states that require disclosure of favorable evidence, three dis-
tinguish between information that is subject to mandatory disclosure and other

104. Alaska, Anz., Cal, Colo., Fla., Haw., Me., Md., Mass., N.H., N.M., Or., Wash.

105. Mass. Crim. P. Rule 14 (as amended, effective Sept. 7, 2004).

106. Haw. R. Penal P 16(a) (“[D]iscovery under this rule may be obtained in and is limited to
cases in which the defendant 1s charged with a felony.”)

107. Haw. R. Penal P 16(d).
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evidence that must be specifically requested by the defendant or ordered by the
court. Maine requires prosecutors to disclose the following items:
1. Statements obtained as a result of a search and seizure, statements resulting from

any confession or admission made by the defendant, statements relating to a lineup
or voice identification of the defendant.

2. Any written or recorded statements made by the defendant,

3. Any statement that tends to create a reasonable doubt of the defendant’s guilt as to
the offense charged.'®

Maine requires the defendant to make a written request to compel the disclosure
of books, papers, documents, tangible objects, reports of experts made in connec-
tion with the case, and names and addresses of the witnesses whom the state in-
tends to call in any proceeding.'®

The other two states that distinguish between items of evidence that are sub-
ject to mandatory disclosure are Maryland"® and Washington."

3. Disclosure upon request of defendant

Thirty-eight states'? require a defendant to request favorable information, some-
times in writing, before the prosecution’s obligation to disclose is triggered.
Ten states'” place an additional condition on the defense:

* the defendant must make “a showing [to the court] that the items sought
may be material to the preparation of his defense and that the request is rea-
sonable,”" or

"+ the defendant must show “good cause” for discovery of such information.'
It appears that these ten states permit disclosure of certain favorable evidence only

at the discretion of the trial court, and only if the court finds that the defendant has
met the burden of proof in making the discovery request.

4. Time requirements for disclosure

States vary considerably in their time requirements for disclosure of Brady mate-
rial. Some specify a time by which the prosecution must disclose favorable infor-
mation, while others rely upon undefined terms such as “timely disclosure” or “as

108. Me. R. Crim. P. 16{a}{ 1 X A)~C).

109. Me. R. Crim. P. 16(b).

110. Md. Rule 4-263.

111. Wash. Super. Ct. Crim. R. 4 7.

112. Ala., Ark., Conn,, Del,, D.C, Ga., Idaho, Ill, Ind., Iowa, Kan., Ky., La, Mich., Minn.,
Miss., Mo., Mont., Neb_, Nev., N.J,, N.Y,, N.C, N.D, Ohio, Okla., Pa., R.1,, S.C,, S.D., Tenn.,
Tex., Utah, Vt, Va, W. Va., Wis., Wyo.

113. Conn., Idaho, Ind., Minn., Mo., Neb, Pa., Tex., Va., Wash.

114. Conn. Gen. Stat. § 54-86(a).

115. Tex. Code Crim. Proc, art. 39.14 (2004),
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soon as practicable.” Ten states''® have established two separate time limits—one
for the period within which the defendant must file a discovery request for favor-
able information and another for the period within which the prosecution must
disclose the information."”

For a small number of states,"® we were unable to determine a specific time-
table for disclosure of Brady material. Nonetheless, it is probable that these states
impose a “timely” disclosure requirement that would not prejudice the defen-
dant’s right to a fair trial.

a. Specific time requirement

Twenty-eight states'”” have mandated specific time limits for prosecutorial disclo-
sure of evidence favorable to the defendant. Table 4 summarizes these time re-
quirements.

Table 4. States with Specific Time Limits for Prosecutorial Disclosure
of Evidence Favorable to the Defendant

State Authority Time Requirement

Alabama Ala.R.Cr. P. 16.1 Within 14 days after the request
has been filed in court

Anzona Anz. St. R. Cr. P. 15.6(c) Not later than 7 days prior to trial

Califorma Cal. Penal Code § 1054.7 Not later than 30 days prior to
tnal

Colorado Colo. Cr. P. R. 16(b) Not later than 20 days after filing
of charges

Connecticut Conn. Gen. Stat. § 54-86(c) | Not later than 30 days after
defendant pleads not guilty

Delaware Del. Super. Ct. Crim. R. Within 20 days after service of
16(d)(3)(B) discovery request
Florida Fla. R. Cr. P. 3.220(b)(1) Within 15 days after service of
discovery request
Georgia Ga. Code Ann. § 17-16- Not later than 10 days prior to
4(a)1) trial
Hawaii Haw. R. Penal P. 16(e)(1) Within 10 calendar days after
arraignment and plea of the
defendant

116. D.C,, Idaho, Mo., Nev,, N.Y., Ohio, Okla., R.I, Va., W. Va,

117. See, e.g, Nev. Rev Stat. § 174.285 (2004) (“A request .. may be made only within 30
days after arraignment or at such reasonable later time as the court may permut. . . . A party shall
comply with a request made . . . not less than 30 days before trial or at such reasonable later time
as the court may permit.”).

118. D.C,, Iowa, Pa., S.D., Tenn,, Tex., and Wyo.

119. Ala,, Ariz., Cal., Colo, Conn , Del,, Fla., Ga., Haw., Idaho, Ind., Kan., Me , Md., Mass.,
Mich , Minn., Mo, Nev,, NH., N.J, NM,, N.Y , Ohio, Okla., R I, S C., Wash.
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State Authority Time Requirement
Idaho Idaho Cr. R. 16 (e)(1) Within 14 days after service of
discovery request
Indiana Ind. R. Trial P. 34(B) Within 30 days after service of
discovery request
Kansas Kan. Stat. Ann. § 22- Within 20 days after arraignment
3212(8)
Maine Me. R. Crim. P. 16(a)(3) Within 10 days after arraignment
Maryland Md. R. 4-263(¢) Within 25 days after appearance
of counsel or first appearance of
defendant before the court,
whichever is earlier
Massachusetts | Mass. Crim. P. Rule At or pnior to the pretnial
14(1)(A) conference
Michigan Mich. Ct. R. 6.201(F) Within 7 days after service of
discovery request
Minnesota Minn. R. Crim. P. 9.03; Within 60 days after service of
Mmn. Bd. of Judicial discovery request; by the time of
Stand. R. 9(e) the omnibus hearing
Missouri Mo. Sup. Ct. R. 25.02 Within 10 days after service of
discovery request
Nevada Nev. Rev, Stat. § 174.285 Not later than 30 days prior to
trial
New N.H. Sup. Ct. R. 98(A)(2) Within 30 days after defendant
Hampshire pleads not guilty
New Jersey N.J. Ct. R. 3:13-3(b) Not later than 28 days after the
mdictment
New Mexico N.M. R. Crim. P. 5-501(A) | Within 10 days after arraignment
New York N.Y. Consol. Law Serv. Within 15 days after service of
Crim. P. Law § 240.80(3) discovery request
Ohio Ohio R. Crim. P. 16(F) Within 21 days after arraignment
or 7 days prior to trial, whichever
is earlier
Oklahoma Okla. Stat. § 2002(D) Not later than 10 days prior to
trial
Rhode Island | R.I. Super. R. Crim. P. Within 15 days after service of

16(g)(1)

discovery request

South Carolina

S.C.R. Crim. P. 5(a)(3)

Not later than 30 days after
service of discovery request

Washington

Wash. Super. Ct. Crim. R.
4.7(2a)(1)

No later than the omnibus
hearing
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b. Nonspecific, descriptive time frame

Eighteen states'® provide nonspecific, descriptive time requirements for disclo-
sure of Brady material. The terms used for these general time frames include the
following:

« “timely disclosure”;"!
.122

* ““as soon as practicable”;
. 123

+ “areasonable time in advance of trial date™;

+ “within a reasonable time”;'**

» “in time for the defendants to make effective use of the evidence”;'>

* “as soon as possible”;'*

* “as soon as reasonably possible”;'”’ and
= ‘“within a reasonable time before trial.”'?

State case law may provide guidance on whether a particular disclosure has
satisfied the “timely” disclosure requirement. In general, however, the state courts
have interpreted “timely” or “as soon as possible” to mean that the prosecution
must disclose information favorable to the defendant “within a sufficient time for
its effective use” by the defendant in preparation for his or her defense.'” State
courts that have ruled on the issue of timing of disclosures have emphasized that
any disclosure must not constitute “unfair surprise” to the defendant and must not
prejudice the defendant’s right to a fair trial.™

120. Alaska, Ark,, I, Ky., La., Me., Miss., Mont., Neb., N.C., N.D., Ohio, Or., Utah, Vt,,
Va., W. Va,, Wis.

121. See, e.g., Alaska R. Prof. Conduct 3.8(d); La. R. Prof. Conduct 3.8(d).

122, See, e.g., Ark. R, Crim. P. 17.2(a); IlL. Sup. Ct. R. 412(d).

123. See, e.g., Ky. R. Crim. P. 7.24(4).

124. See, e.g., Me. R. Crim. P. 16(a).

125, See, e.g., State v, Taylor, 472 5.E.2d 596, 607 (N.C. 1996) (“[Dlue process and Brady
are satisfied by the disclosure of the evidence at trial, so long as disclosure is made in time for the
defendants to make effective use of the evidence.” (citations omitted))

126. See, e.g., Vt. R. Crim. P. 16(b).

127. See, e.g., State v. Hager, 342 S.E.2d 281, 284 (W. Va. 1986) (“[W. Va. R. Crim. P.] 16
impliedly sanctions the use of newly discovered evidence at trial, so long as the evidence is dis-
closed to the defense as soon as reasonably possible.”)

128. See, e.g., Wis. Stat. § 971.23(1).

129. State v. Harris, 680 N.W.2d 737, 754-55 (Wis. 2004) (“We hold that in order for evi-
dence to be disclosed “within a reasonable time before tnal’ . . . 1t must be disclosed within a suffi-
cient time for its effective use. Were 1t otherwise, the State could withhold all Brady evidence until
the day of trial mn the hope that the defendant would plead gulty under the false assumption that
no such evidence existed.”).

130. State v. Golder, 9 P.3d 635 (Mont. 2000) (defendant argued that the timing of the state’s
formal disclosure of the two witnesses and the nature of their testimony constituted unfair surprise
and jeopardized his right to a faur trial as assured under the Montana Constitution).

26 Treatment of Brady v. Maryland Material in U.S. District and State Courts



E. Due Diligence Obligations

By various means each state imposes a continuing duty on the prosecutor to locate
and disclose additional favorable information discovered throughout the course of
a trial. Delaware’s Superior Court Rule 16(c) is typical of the rules in most states
with a due diligence obligation:
If, prior to or during trial, a party discovers additional evidence or material previ-
ously requested or ordered, which 15 subject to discovery or inspection under this

rule, such party shall promptly notify the other party or that other party’s attorney or
the court of the existence of the additional evidence or material.'*!

Beyond this basic duty to supplement discovery of information, five states'”
require prosecutors to certify, in writing, that they have exercised diligent, good
faith efforts in locating all favorable information, and that what has been dis-
closed is accurate and complete to the best of their knowledge or belief. For ex-
ample, Florida requires the following:

Every request for discovery or response . . . shall be signed by at least 1 attorney of
record . . . [certifying] that . . to the best of the signer’s knowledge, mformation, or

belief formed after a reasonable inquiry 1t 1s consistent with these rules and war-
ranted by existing law . . . N

Similarly, Massachusetts provides:

When a party has provided all discovery required by this rule or by court order, 1t
shall file with the court a Certificate of Compliance, The certificate shall state that, to
the best of its knowledge and after reasonable inquiry, the party has disclosed and
made available all items subject to discovery other than reports of experts, and shall
1dentify each item provided."

F. Sanctions for Noncompliance with Brady Obligations

All states provide remedies for prosecutorial nondisclosure that follow closely, if
not explicitly mirror, Federal Rule of Criminal Procedure 16(d)(2), which states
that a “court may order [the prosecution] to permit the discovery or inspection,
grant a continuance, or prohibit [the prosecution] from introducing evidence not
disclosed, or it may enter such other order as it deems just under the circum-
stances.”™

In addition, eleven states™® indicate that willful violations of a criminal dis-
covery rule or court order requiring disclosure may subject the prosecution to
other sanctions as the court deems appropriate. These sanctions “may include, but

131 Del. Super. Ct. R. 16(c).

132. Colo., Fla., Idaho, Mass., N.M.

133. Fla, R, Crim. P. 3.220(n)(3). See also Idaho Crim. R. 16(e} (Certificate of Service).
134, Mass. Crim. P. R. 14(a}{(1)(E)(3) (as amended, effective Sept. 7, 2004).

135. Fed. R. Crim. P. 16(d)(2).

136. Ala., Ark., Fla., Haw,, Ill., La., Minn., Mo., N.M., Vt., Wash.
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are not limited to, contempt proceedings against the attorney . . . as well as the
assessment of costs incurred by the opposing party, when appropriate,™*

At least one state, Idaho, expressly states that failure to comply with the time
prescribed for disclosure “shall be grounds for the imposition of sanctions by the
court.”*® Other states probably also permit their courts to impose sanctions for
failure to meet time requirements, as their rules provide remedies for failure to
comply with any discovery rules, which can and often do include a time-limits
provision.

At least three states™ allow the court to order a dismissal as a possible sanc-
tion for particularly egregious violations of disclosure obligations. For example,
Maine’s rules state the following:

If the attorney for the state fails to comply with this rule, the court on motion of the
defendant or on its own motion may take appropriate action, which may include, but
15 not limited to, one or more of the following: requiring the attorney for the state to
comply, granting the defendant additional time or a continuance . . . prohubiting the
attorney for the state from introducing specified evidence and dismissing charges
with prejudice.®

However, three states' regard dismissal to be too severe a sanction for non-
disclosure. Louisiana’s Code of Criminal Procedure notes that for disclosure vio-
lations, their state courts may “enter such other order, other than dismissal, as
may be appropriate.”* Similarly, the Supreme Court of Pennsylvama found dis-
missal to be “too severe™ a sanction for failure to disclose Brady material, and ex-
plained that the discretion of Pennsylvania trial courts “is not unfettered.””

137. Fla. R. Crim. P. 3.220(n)(2).

138 Idaho Crim. Rule 16(e)(2).

139. Conn., Me., N.C.

140. Me. R Crim. P. 16{d) {(emphasis added).

141 La., Tex., Pa.

142. La. Code Crim. P. Ann. art. 729.5(A) (emphasis added).

143. Commonwealth v. Burke, 781 A.2d 1136, 1143 (Pa. 2001) (“[O}ur research has revealed
[no judicial precedents] that approve or require a discharge as a remedy for a discovery violation.
In fact, the precedents cited by the trial court and appellant support the view that the discharge
ordered here was too severe . . . . [W]hile 1t is undoubtedly true that the tnal court possesses some
discretion in fashioning an appropriate remedy for a Brady violation, that discretion is not unfet-
tered ).
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To John Rabie;
James Ishida

From  Jmm Oleson @
Date Oct 7, 2004

Re Brady Codification Attempts

During the Brady Study Subcommuttee Conference Call on Wednesday, September 15th, 1t was suggested
that the Amenican College of Trial Lawyers’ recent proposal for rule codification of Brady v Marpland 1s
not the first time the 1ssue has been suggested In particular, 1t was suggested that such proposals might
have been made 1n 1974 and 1993

At your request, | oriented myself with the microfiche records, and began a search for previous Brady-
related discussion Brady 1s not an index term, so within the Index by Rule Topics, 1 examined promising
documents related to “Discovery and Inspection, Rule 16 ” I am attaching the listing (labeled A) 1
reviewed all items marked with a check-mark, and printed all items lighhighted as potentially useful 1 also
put the microfiche location on each printed document, so that we can locate these documents again, 1f
needed

As you will see, Rule 16 has undergone almost continuous review and discussion since 1941 Issues that
may be relevant to the current Brady mquiry (e.g. potential conflicts with the Jencks Act, scope and timing
1ssues, or public policy considerations) are recurrent

Explicit discussion of the codification of Brady, however, appears to have been quite lrmited

e In 1978, District Court Judge Curtis Meanor (D N J ) suggested radically hiberahzing criminal
discovery He noted that while serving as a judge of the New Jersey Superior Court, he had no Brady
problems, but that since assuming the federal bench, several Brady problems had ansen He suggested
liberalizing federal criminal discovery (using New Jersey practice as a model), wnting, “No Brady
wssue can anise 1f the defendant knows all that the prosecutor knows ™ Wayne LaFave, writing to the
Advisory Comnuttee on Criminal Rules, noted Meanor’s suggestion, and noted that substantial
discovery amendments had been recently made (effective December 1975). This document 15 labeled
B

e In 1988, the Advisory Committee on Criminal Rules considered changes to Rule 16 (deciding to
conswder discovery changes individually rather than reviewing the ABA’s 1978 open-file draft rule),
but no particular language had been presented In 1989, Federal Public Defender Edward Marek
suggested specific changes to Rule 16, on a number of topics, including Brady material Marek noted
that the proposed rule would change the timing of the prosecutor’s Brady obligations, and compel
disclosure of information that could reduce the applicable sentencing guideline range (or sentence
within a range) His draft language, and discussion of the 1ssue, can be found on pages 17-18 of the
document labeled C

*  Marek’s proposal was discussed by members of the Advisory Commuittee in 1989. Members struggled
with the practical problems of moving back the period of disclosing the exculpatory material See
document D, at pp. 3-6.

¢ In 1990, the organization California Attorneys for Criminal Justice (CACJ) sent a comment,
supporting the proposed amendment to Rule 16(a)(1)(A) Statement of Defendant, but suggesting that
far more comprehensive change was needed to federal criminal discovery rules, “CAC) urges a
complete revamping of Rule 16 to provide for open pre-trial discovery including advance production
of witness statements, agents reports and notes, Roviaro, Giglio and Brady matenal and guideline
sentencing information ™ See document E



* In 1991, David Schiueter distributed to the Advisory Commuttee materials related to the ABA’s
proposed amendment to Rule 16{a)(1), regarding Brady materials, In hus cover letter, Schlueter notes
that the Advisory Commuttee visited the 1ssue in May 1989 and November 1989, before 1t was tabled
by a vote of 7 to 3 m light of the difficulty i codifying Brady The attached ABA matenals describe
the iming of the Brady obligation (to occur simultaneously with other Rule 16 discovery), the scope of
Brady obligations (primanly “classic” Brady matenal, and not impeachment matenal or Giglio
information relatmg to government promses made to witnesses in exchange for testimony) The ABA
proposal also describes the impact on plea bargaining (because guilty pleas are valid only 1f voluntary
and ntelligent, the suppression of exculpating matenal undermunes the legitimacy of the plea) As
noted, however, the ABA ultimately chose to promulgate general Brady principles instead of being
bound by specific language Schlueter’s memorandum of Nov 6, 1989 1dentifies the problems that the
Commuttee faced (principally timing of the obligation) and notes that Rule 16 could be amended to
reflect current caselaw It could (1) require a defense request as a trigger, (2) limit discoverable
exculpatory matenal to that mandated by Brady, and (3) could resolve the timing 1ssue by defering to
caselaw or stating that “the disclosure should be made m time for effective use by the defense ”
Schlueter also provides a draft proposal that does not address matters of timing  See document F

e In 1991, the Advisory Commuttee was informed by the Reporter that the Commuttee had considered
and rejected the ABA codification a year earlier Some U S Attorneys have taken the position that
Brady does not apply to sentencing, though the DOJ Representative (Mr. Pauley) said that he assumed
1t did No motion was taken on the proposal to codify Brady See document G

Thus 15 all that 1 was able to find that directly invoked Brady Other Rule 16 matenals may be relevant to
the current review of Brady, however During the telephone conference, mention was made of Jencks Act
conflicts This topic recerved a great deal of attention during the discussion of amendments to Rule
16(a)(1)(F) Disclosure of Witness’ Names and Statements See, e g., document H (outlining the debate
over tming 1ssues and Jencks Act confhict) and document I (noting that the Judicial Conference rejected
this proposed amendment) Although 1t 1s not clear why the Judicial Conference rejected the amendment, 1t
1s worth noting that a similar proposed rule change had been approved by the Supreme Court 1n 1974, but
was rerected by Congress as a result of vigorous DOJ opposition. See document J

My search for Brady-related documents also generated matenals related to policy considerations and
previous DOJ positions on the liberalization of discovery that could, depending on the direction the
subcommutiee takes, prove relevant 1 will set these other documents aside for the time being, and present
them if they appear to be useful to the group
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swenduents were made effeceive Decemher 1975. Very strongly
held and contrary pogitions <ere then put before thig
wemmittee and before the Congress, which weakened what we
sroposed. Tha question for the Comittee ar thig point ig

cirply whether you wigh the revorier tn try his hand at =

fevision af Rule 1§ along the lines suggested by Judge
Mesnnr,

]

(M. 433 85 67

s







N UnITED STATES DisTRIiCT CouRT
DisTaicr OF NEw Jgnsey

SHAMIIRY OF 311 UNITED STATES Count House

INTIS MEANOR NEWARK, N. J 07101

JUusarx

October 25, 1978

Mr. Jasaph F. Spariol, Jr.

Deputy Director of the Administrative
Office of the United States Court

Suprene Court Building

Washington, D.gC. 20544

Dear Mr. S$paniol-
I anm writing to Urge as strongly as I can

the expansion of discovery rights afforded crimingl
defendants 1n lederal court.

I have been on the federal bench for over four
years. Prier to that I was a Judge in the New Jersey court
3ystem for five years~~four as a judge of a trial court of
general jurisdiction and one year as judge of an intermediate
appellate court. New Jersey has, perhaps, the broadest
avzilable discovery .n cripinal cases and has had for years.
It works well and there is no reason vhy such discovery should
not be had in federal cases. The principal I 2spouse is that
extensive discovery in criminal cases should be the rule and
not rhe exception. Discovery should be limited and Protective
orders issued only for cause shown. I attach a copy of
N.J.Court Rule 3:13-3 and the comments appended thereto, In
oy opinion, this rule sheuld receiva serious consideration as R
a model to follow. '

T AT W R R T T 1T Y
L]

R O TR Y T Ry

If surprise works injustice 1in civil litig-tion,
why is that not equally true in criminal cases? I see no need
to perpetuate grand Jury Secrecy after the indictment has been
Teturned, and advocate turrnever of the entire grand jury
transcripz. The spectre of the criminal defendant pressuring
the _overnment's witnesses if their Statements are tevealed is
just that--3 ghost, not reality.

Today we put defendants to trial within 60 days

of arraignnent. This is hardly time enough to prepare a
complicated fraud or other type of documents cas- with
discovery and s puch too litrle time without it. The fact is {

that the goverament 1g Tcady when the indictrent 15 returned.
Its Investiyarion 1s alnost always complete before the grand




Mr. Jeseph 7. Seandiol, Jr. - 10/23/78 - 2

Jury is asked to act, and the government can nail down its
witnesses unde- oath by requiring their appearance before
that body. The government can take months--e
Prepare its case through the investigative agency and the
grand jury. The defendant is then given 60 days to do what
the govarament hLas had much more time to accomplish.

From the puint of view of administration of the
criminal justice S5ystem in the courts, wide discovery would
be a tlessing not 4 detriment. To keep the system afloat, we
nead to éncourage pleas of gullt

We have all had the eéxperience of a plea coming after the
testimony of the government's key witness ha- been given. Most
of us have secured the coopera

the matter of turning over Jep
it is expected a witness

will conelude dairect examination. We

kave had the experience of a plea of guilty heing-offered when
it s known what that witness 1ig going to say, without the
witaess having taken the stand. When a Plea comes during trizl
that could have been obrained earliar, we have wasted time and
expense. (ne difficulty with the offer of a plea during trial

i is that the government often will not adhere to the plea offer
it made before trial, thus Preventing the plea and causing
trial of a casa that need not be tried. 1In my judgment, broad

discovery wi,, éncourage more gullty pleas and will enable us
to obtain them at an earlier stage.

When a judge of the New Jersey Superior Coure,
Appellate Pivision, I participated in 43% appeals, at least
half of them criminal. W2 did net have one single Brad
problem in all those casges. As a judge of this cours for over
four years, I muyst have had art least 100 habeas COTrpus marters
filed by state pPriscners. Not in one has a Brady problem
arisen., By centrast, T have had several significant Brady
issues arising post-trial out of federal crimingl cases. There
can be no question that wide discovery would eliminate Virtually
all, if not all, Brady issues. No Brady issue can arise if the
defendant knows a1l that the prosecutor knows,

I recognize that expanded discovery wpuld be
limited by the Jencks Act, 18 U.S.C. § 3500, In ay opinion,
- effort should be made to have Congress repeal this statute
so that criminal discovery can he governed exclusively by
court rule. I have grave doubt that the lacy of discovery
presentlv prevalen: in federal crininal cases can Justly
coexist with the demands of the Speedy Trial Act.

fooey ','J1 Fre

T o
ne Curlti.s Yegnor
HCM. el v.5.0.J

Y at as eavrly a time as possible.
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MEMORANDUM
TO: Craminal Rules Committee
FROM: Dave Schlueter
RE: Proposed Cheanges in Discovery; Rule l6.

DATE: April 20, 1939

1585 meeting and possible amendments to Fed. R. Evid. 404¢(b>.

amendments te Rule 16 would provide for (1) notice to the
defense of "other cffenge* evidence, (2) production witnegs
lists from both the prosecution and the defense, (3) disclosure
of any statement made by the defendant and Btatements by co-
Consparators, (4) disclosure of Prosecution witnessg Statementg,
and (5 Brady evidence.

In the discussion at tie November meeting there vas some
indication from Ecme members of the Committee that it would pe
8Fpropriate to congaider amending Rule of Evidence 404(b) to
Provide for disclesure of evidence of "other offenge, " Te that
end I have Prepared a draft amendment to Rule 404(b) and a draft
Committee Note. Those atems are covered in a separate memo on
Rule of Evidence 4p4(p),
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EDVWARD F MARFK
February 15, 1989 FEDIHAL PLUBLIC DFFSNDER

Honorable Leland c,. Nielsen

United States Senior Distriet Judge
United States Courthouse

$40 Front Street

San Piego, California 971g9

Re: Rule 1¢ Discovery
Dear Judge Nielszh:

I . am in receipt of the minutes of the Advisory Committee's
November, 1988 meeting in New Crleans which reflect a vote of the
Committee to consider Separately at our May, 1l9s9 meeting pos-
sible changes to Rule 16 regarding Pretrial discovery, = zs I

which containeg Provisions that would have, amoeng other things,
Changed current law regarding disclosure of the identity of in-
formants ang grand jury material and which lacked any reciproecal

tion of pPossible discovery changes at our November, 19ag meeting
was the fact that the Committee did not have before it Specific
amending language to address all of the proposed changes, ac.
cordingly, in order to facilitate consideration of the issues at

were before the Committee at the November, 19gg neeting as part
of our overall discovery discussion: Other offense evidence,
wWitness lists, Co-conspirator statements, witness Statements ang
Brady materiajl. s In  addition to drafting amending language to

75 PLBLIC SQUARF SLITE 410 CLEVELAND, OH10 44113

PHONE 216/522.4856
FTS 9424856




FEDERALPUBLH:DEFENDER

Honorable Leland c. Nielsen
Page 'rwo

Re: Rule 1s Discovery
February 15, 1989

address thesge areas, I have included a brief discussion of Some

Each discovery issue addressed here was the subject of
memoranda submitted to the Committee in connection with the No-
vember, 1988 New Orleans meeting. of course, these memoranda
remain available to members to provide additional information.

Committee which addresses each issue wilz facilitate considera-
tion of the vVarious proposals for change in the discovery rules.

Very truly yours,

Edward F, Marek

EFM:pd
Enc.

CC:! James F,. Macklin, Jr.
Dean Dpavig a. Schlueter

Continueq . |, -

the constitutionality of the Sentencing guidelines, However, we
ay not have access to the stuagy being conducteg by the FJC in




V. EXCULPATORY EVIDENCE

Rule 16 would be amended to add subsection (a) (1) (H) as

follows:

(H) Materiail Favorable to the Defense. The at-
torney for the government shall disclose to the
defendant any material or information within the

tends to negate the guilt of the defendant as to

offense charged or which would tend to reduce
the punishment of the defendant.

Discussion

Brady wv. Maryland, 373 u.s. 83 (1963), dig not create a

constitutional right of pretrial discovery in criminal proceed-
ings. Rather, courts have construeq Braly only to require dis-
closure of exXculpatory information in time for jits effective use

at trial by the defendant+*, gee United States v. Presser, 844

F.2d 1275 (sth Cir. 1988},

* Please refer to a Temorandum submitted to the Advisory com-
mittee in connection with the November, 1988 New Orleans meeting
for additional arguments in favor of a rule change to provide for
Pretrial discovery of Brady material. In the event the Committee
accepts such a rule change, subsection (a) (=) of Ruie 16 would
also require amendment to jraflect the addition ©f a new subsec-
tion (a) (1) (H).

- 17 -



to case law the development of & standard for determining whien
information is eéxculpatory, fThe Supreme Court has construegd
Bradv to reguire disclosure of evidence that is both (1) favor-
able to the accused, and (2) material to either guilt o to

Punishment, See Uniteg States v, Bagley, 473 vu.s. 667, 674

(1984) .

closure of information which tends to reduce a defendant's

Punishment. Accordingly, a Tule change to require pretrial dis-

formed guilty pleas asg now required by Rule 11(e) (1).

- 18 -
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NIRUTES
ADVISORY COMMITTEE
FEDERAL RULES OF CRINIKAL PROCEDURE

May 18-19, 1989
¥aghington, D.C.

The Advigory Commattee on the Federal Ruleg of Criminal
Frocedure met 1p ¥ashington, D.CG. on November 18 and 19, These
mnutes reflect the actions taken at that meeting,

CALL TO ORDER

Judge Nielsen called the meeting to order at 9:09 a.m. on
Thuraday, May 18, 1989. The folloving members vere present for
8ll or part of the meeting:

Hon. Leland C. Nielsen, Chairman

Hen. Robinson 0. Everett

Ron. James G, Exum, Jr.

Hon. William T, Hodges

Hon. Daniel H. Huyett, III

Hon, John F. Keenan

Mr. John Doar, Esq.

Nr. Tom Karas, Esq.

Kr. Edward F, Marek, Esg.

Mr. Roger Pauley, Esq., designee of Nr. Edvard Dennag,
Assistant Attorney General

David a. Schlueter, Reporter

Also present vere Judge Joseph Weis, Chairman of the
Standing Committee on Practace and Procedure, Judge Charleg
Wigging, and Professor Wayre LaFave, members of the Standing
Committee; Mp, James Macklin and Mr. Davad Adair from the
Adminigtrative Office; and MHr, William Eldrioge from the Federal
Judicial Center.

INTRODUCTIONS AND PRESENTATIONS

Judge Nielgen introduced and velcomed Judge Wiggins as the
liason from the Standing Committee and noted that Kr. Roger
Pauley had been degignated by the Department of Justice ag itg
official representative. He also recognized Mr. Jameg Macklin
vho avarded Mrg, Ann Gardner a certificate and pPin for 25 years
of federal Bervice,

CRININAL RULE AMENDKENTS UNDER CONSIDERATION

Rules Approved by the Judicial Conference
and Submitted to the Supreme Court

[ The Reporter noted that amendments in three rules had been
approved by the Standing Committee at itg January 139a9 meeting




May 1989 XMinutes 4
Adv., Comm. on Crim. Rulesg

not really changed gince the earlier discussion, Mr. Doar ncted
that any changes in Rule G(e) vould be dangerous and Mr, Psuley
Tegponded that under the amendments disclogure vould not be made
vithout the @pproval of the federal prosecutor and reitergted
the extensive background and need for the changes. Judge Keenan
expresged concern that prosecutors might uge the grand jury
Procees to work tovard only & civil cage. Judge Everett moved
that the Committee express to Congress that confidence in the
secrecy of the grand Jury is so important thgt there are gerious
problems with amending Rule 6Gle). The motion failed for vant of
8 second. There vag additional discuseion about related

2. Proposed amendments to Rule 12(b) (pretrial motions), At
the suggestion of Judge Kanuel Real, the Committee congidered
vhether to amend Rule 12:b) tgo reguire litigation of entrapment
defenses through a motion to suppress evidence iilegally
obtained. After brief discussion Judge Huyett moved to table
the proposal and Nr. Karas eeconded the motion. It carried
Unanaimously.

3. Proposed Amendments to Rule 1¢ (Discovery). The
Committiee congidered u number of Proposed changes to Rule 16
vhich had been deferred from +he Kovember 19ag meeting in Noy
Orleans.

8. hetice cf *Qever Offense Evidence:® Xr. Harek
0ffered a Froposed amendment g Rule lB(aitl)(E) vhich would
require the governmens 1o furnish the cefense with
particularicesd information about ils intent to uge evidence
under Federal Ruje of Evidence 40411, The Committee believed
that the i1ggye vould 8ppropriately f1t vithin that evidence rule
8nd as notec, infra, adopiec BMencrents to Rule cf Evidence
4410k,

5. Wltness Ligtg The Committee consildered ap
gmendTents to Ryule 16 which vweuls firgt, Tequire the
Frosecuticn to furnigh tg the defense a ¥Yritten ligt of hameg
and addresges of all gevernment Yiinesses; Becond, provide for
recipreocel discovery of nameg and addresseg of defenge
Ylinesses; third, prohabi¢ corment upon the Iailure tgo call g
¥iinemEs nn pither ligt, ang fourth, iTposge g Centinuing duty to
fisclvse the na-wps and acdresses cof vYii~esses. My, Marek noted
that twe FTopceed changes folloved Froposale approved by the
Sourt in o7y "I Falley ihnd.cated that the Department

Surrers

~
<
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of Justice vould strongly oppose any efforts to require the
prosecution to disclose the names and addresgses of itsg
vitnesses. He reiterated the dangera posed, i.e. intimidation
and possible loss of life, by disclosing the names of government
vitnesses before triel. He noted that the Department vag not
questioning the ability of trial Jjudges to decide when a
wvitness’ name should be disclosed but he observed that trial
Judges will inevitably err and in those caseg, the life of s
¥itnese could be endangered. XNr. Karag responded that trials
¥i1thout adequate defense preperation cennot be feir trials, Mr.
Narek moved that the proposed langusge be adopted and HNr. Karas
geconded the motion. It failed by 8 2 to 6 vote. Judge Everett
subsequently moved that the Department of Justice provide the
Committee with its views or a certification process vhich vould
Tequire the prosecutaon tg disclose & vitness' npame and address
unless 1t certified to the court that doing so would pose a risk
of i1njury or loss of life to the vitness. Judge Hodges seconded
the motion vhich carried unanimously with one absention noted.

c. Co-conspirators’' Statements. Mr. Marek moved that
Rule 16(a)(1) be amended to require the prosecution to disclose
to the defense *any statement of a co-congpirator wvhich the
gavernment intends to use in evidence againet the defendant
pursuant to Rule 821td){2)(E), Federal Rules of Evidence.® The
motion was geconded by Mr. Karas. Hr. Pauley indicated that the
Department of Justice was strongly opposed to such a requirement
noting the possibility of danger to the vitness. Judge Hodges
noted that there are tremendous pragmatic problems with thag
sort of requirement because of the complicated and interwvoven
conspiracy statements, many of which have not bheen recorded.
The motion failed by a vote of 2 to 6,

d. Defendant’s Statements. Folloving some discusgion
on the reguirement in Rule 16(a)(1) that the prosecution
disclose any relevant ¥ritten or recorded Btatement made by the
defendant, Judge Hodges moved that the Rule be amended to
require disclosure of any oral statements made by the defendant
rhich the prosecution intends to offer at trial or of which a
vritten record has been made. The motion vas seconded by Mr,
Karas and passed by a unanimous vote., & copy of Rule 16, as
amended, and the proposed Advigory Committee Note are attached
to these minutes i

e. Exculpatory Evidence. Mr. Harek urged the
Committee to consider amending Rule 16{(a)(1) by adding a new
subsection (H) which vould require the prosecution to digcloge
all exculpatory ("Brady") material to the defense, The
Committee discussec the proposal with several memberg noting the
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practical problem of moving back the seriod of diecloging the
exculpatory materiasl. The Committee decided to defer Lhis
proposal until its next meeting,

f. Witness Statements. Nr. Marek offered a proposed
change to Rule 1&{a}(1) by adding a nev subgection (G} to
require the prosecution to produce, before trial, any prior
Jencks Act statements made by any prosecution vitness. He moved
that the Committee communicate to Congress that it vould be
appropriate to initate some sction on amending the Jencks Act.
Judges Weis and Hodges expressedg the viev that the Ruleg
Enabling Act permits the Committee to initigte discusszion on a
particular ruie by adopting amendments. Judge Weig recommended
that the Committee recommend an amendment and thus give notice
to Congress that the area needs some attention, Judge Hodgee
moved to table the proposal and Judge Huyett seconded the motion
vhich passed.

4. Proposed Amendments to Rule 17 (Motiens to Uuash
Subpoenas by Nen-Party Witnessges). [The discussions on Rule 17
took place on the afternoon of May 18 and the morning of May
i1S. They are reflected here in their entirety for purposes
clarity). The Committee discussed the possibility of amendang

vhich permits non-party vitnesses to move tg quash subpoenas.
The impetus for the change ig 8pparently coming from the
American Bar Association vhich ie interested in the rights of
¥itnesses. The Chairman suggested that the matter be deferred

associated waith discovery of an expert’s opanion. Mr. Pauley
suggested that 1t would he prudent, in light of the differences
in civail and criminal practice, to wait until amended Civil Rule
45 had been used to Bee hov well it functions, Judge Keenan
ultimately moved that the matter be deferred until the
Committee’s next meeting. Judge Everett seconded the motion
vhich carried unanimousgly.

S. Proposed Amendments to Rule 24 (Voir Dire). The
Reporter indicated that Senator Heflin had introduced
legislation which vould amend Rule 24(a) and Civil Rule 47(a) to
Provide counsel with a greater opportunity to conduct voilr dire
of prospective Jurors. Judge Bilby, Chairman of the Judicial
Improvements Committee, ig taking the lead in opposing the
legislation and in encouraging judges to gllow questioning by
attorneys. The Committee tock no further action on this matter,
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%%3 MM 10 Uristnal Rule-s Commatter
i
FROM: Dave Schluetor
R : Ru ¢ i6: Hrady Requestn
PO Novesxber &, 1909

|
5. a part of the neneral CGloeCuss10n on “"discovery” at
thie Cormeatteet g May 1989 meeting, Mr.o Marek propeosed that
Baie Tetat 01 by anended Lo provide as follows:

Material Favorable to the Defense, The attorney
for the government shall disclose te the defendant
] anv material or information within the possession
T control of the government which tends ta negate
the gu:ilt ef the defendant as to the cffense
charged or which would tend to rocuce the
punishrment af the deferndant,

Riter some discussian, the Comrmittee decided to defer
Cons:ideration of the Proposal until the November mreeting.
The portion of -, Marek's February 1983 memao addressing the
Proposal 1s attached.

The proposed rule change 15 orounded on Braagy v,
Maryland, 373 U.S. 1194 (1563), and 1ts progeny which
Provaided that suppression of evidence favorable to the
Jefense, upon Tegquest, vioglates due process where the
requested evidence 1 material either tg guilt por
punisnment, Whether the defense regquest 1s general or
specific will determine the test te be appl:ed 1n
determining whether the reguested evidence 1% material; a
Cenviction must be set aside 1f the pProsecution failed to
respeond to a specific request and the suppressed evidence
might have affected the cutcome of the triaj. If the
rFequest was peoeneral in nature, or 17 theare was no request,
the test 15 whether the omitted evidence creates a
reasenable doubt that would not otherwig» have existed.

At the May meeting, several committee members observed
that one of the problems with codifving Brady 1: the
Guestion of timing of the disclosure, How early 1n the
pretrial process should Brady be applied? The Brady cases
are not unifors in their applicatien of "when" the
disclosu-es must be made. See, e.g., United
States v, Dutton, 400 F.2d 797, cert demied, 393 U.3, 1105
(1%68) {evidence must be produced at an appropriate time);
Unixed States o, Librach, 520 F.2g9 550 8th Caw,

19735} tdrisclosure of contradictory testimony of gqov. witness
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Hesuming fhat the Cemmittee ACrees that Bracy shouviec be
CoTitieg, Rule 16 could be amended te reflect the Curmant
TaASOlaw, First, the Hule could be amenced to reflect the
Caselaw whiph TfQuires the Defense to trigger Brady with 5
TeQuest. Second, the reégquirements of Brady 1tself Could he
shterporated sg ae "ot to extond the Rule tg all helptyl
information byt only evidence which 15 ppoth favorable tg the
Jefendant amg material to the lssues of guilt gr Punishment,
Thaird, the 15s5ue of timing could be left to the Caselaw gr
languapge Coeuld be added which reflects that the disclosure
shbould he Made in time Fowe effective usa by the defense. In
ANy event tha lssug of Ciming woulg Bhave to pp adcressag y1n
the Comnittee Note.

i

A

B T,

A drafs Aroposal, which does not address the l1ssue of
tiTing, 1 attached.

4 ¥ 7 ANk ) ol
B i “i’«’é«“}' R IR 5
P T vtz oga g s e ~aya s -




TR

G

ta]

T

e, ST AN

.«

ey menn .
ravoun LE

for the gruve

charaso offense o

(A

ey

Aol

T

i~




Nove ner  pOh Hinut e & % .
Hivasory Coaprttee 0. Criminal Rules

%%% Cure ittt er ang should continue tq 4

: receive the careful
s wttentron of Lhe Departwment of Juntice.

~

\ ~

. Propoard Amendnent te Rule 16 (Hrady natoeriales.
oo Jantarcation ot 1 Glscussion at the May 19289 meeting,
T Leomsittee fyurther Consadered an amendeent to Rule 16
wIOD WO, require the prosecution tao disclose Bragy
=ualerial to the detense before trial. Mr. Marek indicated
That the purpose ot his original propesal was to move Uup the
tize Jor production of this information and that the fact
that wome o0f the materyal was Jencks Act materials sheouldg
el deter pretrial productioen. Mr. Pauley expressed concern
About preterial disclesure of sentencing evidence and stated
that o in Ny owew Brady would continue to evolwve. After
Continued discussion on whether 1t would he appropriats tg
codity Brady, Juote Dennda moved to table the proposal.
Juoge keenan seconded the moticen which carriec by & vote of

Y

o .
/f

[ B

to Z
:hmu
3. Proposed amendeoent to Rule 17 (figtians to quash
subpoenas tano witnesses)., The Reporter nated that at 1tg May
1949 mecting the Ccomittee hag dec:ided to defer the 1s55ue of

whethe- to ponsider any amendments to Rule 17 with regard tg

precedures whereby a4 witnese ctould move to Quash a subpoena.
P The Reporter added that the Ciwvil Rules Committee was
; Current iy Circulating fo- publiec comment an amended Ciwval
Rule 45 whicn would accomplish the same purpose and maight
Secve as a model for similar amendaents to Rule 17, Rfter a
“hort discussian in which the general feeling was that it
would be bette- ta walt and see the results of the publac
coemments on Civil Rule 43, Mr, Pauley moved that the matter
be deferred until at least the next meetinpg of the
Conmittee. The motion was secencded by Judge Everett and
Fassed by a ynanimous vote.

RS

Eu Tl
T

4. Proposed arengdeent to Ruyle 24 (b)Y (Number of
Peremptory challengesy, The Commitoe was nformed that
Congress, at the suggestion of the American Bar Rssociation,
wWas considering an amerdrent to Rule 24(p; to equalize the
nunbev aof Perempiory straikes avarlable tn the defense and
the prosecution. The emendment was included in the the Dr

ug
Bill (5. 1711, The consensus 6f the discussion was that

the the Rules Enabling Act procedures should be followed.
In particuliar, Mpr, Pauley indicated that the Committee

should make 1ts Y1ews HNDowh to Congress, He alsop
that he believed the Denartment of Justice

OV . N

indicated
would agree to an
1n felony

¥ challenges.

d for lack of a

amendment tc Rule 24 (p) which would provide that
Cases each side shouvld have Tive pereaptor

Judge Huyett sp 2oved but the motign faile
secongd.
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| California Attorneys for Criminal Justice @A

RN T

Committiee on Rules of Practice

and Proceduie

Mimmistnauve Oftiee of the United States Courts
\\'.thmgmn. ¢ 20844

Rer Comment on Proposed Rule Amendments
Dewr Members of the Committee:

Fis fetter s witten on behait of the Californis Attorneys for
Crimnal Justice (CACH, u statewide orgarization composed of 2,500
members who practice in both the state and federal courts. Our
members handle cases ranging from misdemeanors to death penalty
Prsecutions und wave a demonstrated long term interest in federaj
court pracice.

Che followmg comments represent the views or CACY regarding
the proposed amendments 1o Rules 16, 24 and 35 ang Federat Rule of
Fvdence +{H(b)

'Y Rule 1o 1(A), Stitement of Defendant,

We support ths slight expansion of Rule 16(a)(1)(A). However,
this amendment offers litle to solve the enormous problems with
discovery in federa) ervmina cases. CACT urges a complete revamping
of Rule 16 10 provide for open pre-trial discovery including advance
production of witness Sttements, agents reports and notes, Roviaro,
Gigho and Brady materia] and guideline sentencing information. Our
members tryv cuses m hoth he steie and federal courts and see the
federal eriminal trial ax atrial by ambush, Federa] Case witnesses are
typically either sovernment dgents orandividuals who have felt the
mumidanng control of a federa] agent and refuse to talk 1o the
defense Represenung a defendant in 4 Major conspiracy case 15 o
nightmare given the litle information that is available 1o any individual
defendant. Many Californig prosecutors are happy to be “cross-
designated” o trv therr case 1n federal court because of the
prosecutinn-oriented discovery rules, We believe the pendulum has
Jhung oo far that having a "fair trial” in federal court is close 1o
Inprossible
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Pre-plea discovery of guideline sentencing factors is also critical.
Fhe guidelines are o trap for even the experienced practitioner and the
mability o discover relevant conduct and various aggravating specific
olflense characteristies and adjustments exacerbate the problems. The
couits have gaven broad construetion 1o "relevany conduct” including in
the sentesang decivon A0t oty disimissed coums but alsu unchargee
Mconduct, g favesty of justice o preclude the defendant from
the tight o pre-pley discovery of the factors which so dramatically
attect s or her iberty interests

The concern of the government for the sceurity and/or safety of
wilnesses m particular cases could be adequately handled by motien to
the court to himit diseoy cIy or enter a protective order,

2) Rule 24, Delence Preemptory Challenges

We Mrenuoush object to the breposed amendment. The
Comnuttec’s wtated reasons for the proposal do not Support the
reduction in defense peremptory challenges to six. There is stmply no
statistical or widespread evidence of the use of defense peremptories 1o
exclude classes of persons from juries. Even if such evidence existed.
the reduction 1o sy would not solve the problem. The amount of time
to be saved wouly be minuscule. The average two 1o three day federai
jury trial probably consumes Jess than two hours 1n jury selection,
Indeed. several of our Members recounted repeated experiences of 435
minute jury selecuons i feders] court in California, The reduction of
neremplory challenges may mvoly e More e because of the need 1o
more ctfectinely use the smaller number of preemptory challenges

A change in the number of peremptory challenges should not be
considered unless and untjl federal judges permit some regular
attorney-conducted vorr dire

—————
“CNCT Concurs witl e posdion taken by Hawa Feder,] Public Detender Michaet
Laovime as san terth an fue io the Cammeltee duted May 17, 199
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) _I;‘._n_ﬁq_{_lﬁ_gdﬁu_criun of Sentence

We support the Proposed amendment to allow the motion 1o he
brought ouside of one T even though we believe that the Rule
el unfairly places complete power in the hands of the Executive
Branch  The defendant should be perimitted 1o request the court to
consider B or B COUPSTALON I 2 posi-senience motion to reduce the
rertence. The power aver the decision should resy with the court and

crner pant should be permitted to bring the 1wue 16 the court’s
SUention

We abso support the proposed amendment 10 aljow he court to
Catrect aosentenee within seven davs. However, aguin we believe the
Commutee does no 2o far enough 1n amending Rule 35, We are
awidre thut the Committee considered and rejected the Federal Court
study Comnuttee recommendation regarding Rule 35 buy urge
reconsideraticn. Rule 35 should be amended 10 reinstate the
defendant’s nght 1o fequest modification of the sentence withm 120
davs of sentencing or appeal  This return to the "old Ruyle 35" should
PErIIT & sentencing court to reconsider guideline application 1ssues and
depiuture requests. The motion would, of course, be most effective
where new evidenee came to licht  An OPPOTtuRity 1o rev, it g sentence
would return imporiany diseretion to the district court (even within the
videline restrictions) and could have the effect of encour. Loy many
defendants 1o abandon sentencing appeals 1n the hope of .
reconsidered sentence within 1 shorter period of tune,

4} Rule 4041k, Notice Re uirement,
T DOUEE Kequirement

We support the Proposal to require notice of the government's
Nt to use other et evidence, However, we recommend that instead
of "reasonable notice in advance of tal” the Ryle should require
notce 30 days hefore g exeept for good cause shown In addition,
the Rule shouiy specify a greater obligation than notice of the "genera]
nature” of the evidence. The government should pe compelled to
provide notice of the date, tme and place of the other yet as well as

the identity of witnesses who will be called 1o prove the other ¢
evidence
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We adso sk the Committee to consider an additional
dmendiment to Rule 404 W overrale the decision in United States v,
Huddleston, 108 s, Cr. 14096 (1988). The pre-Huddleston standard in
the Ninth Circuit was clear and convincing evidence (see United States
A _Brashier, 548 F.2d 1315, 1323 {9th Cir. 1976) relying on United
Sty 3 Finchere, 38 I.2d 1004, 1009 (7ih Cir. 1976)). This clear ana
comuneng evidence standard did not unduly hamper successfyl
piosecutions and was 1 workable standard which provided some
proteeton e the defendant against the prejudicial use of other act
wvidence. Without some merease in the standard above that permitted
by Huadleston, there o {danger of misuse of the rule.

On behalt of the members of this organization, thank vou for
the OPpOTiuMY 1o provide thput regarding these proposed rule

Jamendments,

Sincerely,

Elisabeth Semel
Presidenst

ES/emt
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NTLACRED 1y 0 cery ot omalergele verlecting a pendyng ABG X

Sl iy wnien Rroposes an o amendeint to Nule 16, The resolution, :n 3

At PeueeuLTdy that that Hule specitically include a prevision for :

- -

ST esere of Heady materaals.  The periinent portian of the i

dC(sa::ﬂvlﬁO Q70 Report 14 alen attached. Please npte the prongsed
1aANDUSte wWhNICY apgesrs on the first page of the report 15 not the
st tane ellieately adopted by the resolution, The language urged by

DO N3 s on UM firer fage cf the resolution stoelf,

e efvune vy Comeitiee visited thls 1ssue a2t 1ts feelings 1h Maw .
zle - 196%.  See attached zateria The apatter was
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sree of tmoe gifficulte of codifying Brady, e opertanent portion of the
a2 0T L2 Noweubee (OAG geeting are sttachec.

ﬁ;% Loattended the ARG sreting (C1minal Justics Section Council) in

i »TLLB e mecalution wag discussed, A¢ ough the Counpcy) ultrmately
sJepted & resclution or oing codification of Drady, it was clear that not
ALl o the partgcs pants could agree on the best way to do it. In the
Eewrne o) Giscussien, several porsible amendeents were gebated., And the
oc-eral lantuage of the pensding resclution apparenily leaves apen the
SGuest.on of jJust what shoould bo codrfied. The Counci) decided to leave
iteelfl some Flexibility should 1t becore necessary for 1t tg efficialiy
Coasert on any ¢raft suybritted by the Advisaory Cos zittee,
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NEPCRT To THE ZOUSE oF DELEGATESR
RECOHﬁENDATZOH

E T RESOLVED, That the American Rar ASsociation Urgoes
The Judicia Tarenca to adopt tha following Propesed rules ang
Shandrencs te the Fedsral Rules of Criminal Procedure {in the
intorest or improvinq the Tairness ang afficacy of Pratrial
iscovery rroceedingg:

P"QDQSQQ_RUlQ 15(a}(1!{ﬂ!
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i Upcon reguest by a defendant or ag it

otharwiese becomes Known to tha gevernment,
the government fhall Promptly furnisk to the
defendant a1} evidence within the possession,
; custedy or control of the govarnment which
&N tends to @xculpate the dafendant of the

N crimes chargeq in tho indictment eor tends to
T nitigate the dsfendant'p Sentenoe, The

all have 5 continuing obligatjipp
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II. Proposed Amendnent to e 160a) (1) ()

Upon request of a defendant the gevernment
chall permis the defencdant to inspect,and
COpY or photograph: any relsvant written or
recorded ztatements nade by the defendant, or
copies thereor, within the Possagsion,

,@W@ cuatody or Control of the government, tne

A axlotenca of which ig known, op by the
BX@rcisa of gug diligence Y becoma known,
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DISCOYERY TROCEEDINGS

seraard 3rilor, Council Liaison to ths Vhite Collar Crime Committes,
Presenced the felloving resolution on behalf of the Committoe,

(INSERT RESOLUTION FRON 2AGES 49-3) HERE)

Prof. David Schiueter B&ve an overviev of how the discovery {psuss
tncospresed by thiz resolution had been dealt with {n cho peet by the
Judielal Conference of the United Staceg hdvisory Conmcittee on Criminal

ﬁﬂrﬁ, iles. Rpbers Fertitta, Couneil Linison tg the Section'g Rulesy Committen,
- T2ie9d & number of guestions on behaif of the Comnittee,
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. 2ropesed Rale 1464 IRARNSS]

"Upon request by a defendant the governmeni
shall furnish to the defendant all evidenco
wlthin the pPessession, custody or control o
the government whieh tends to exXculpate the
defendant cf the crimes charged in the
rndictment. The government shall have a
continuing obligation to furnish the
defendant such material as 1t becomes known
er availakle to the government. o

ropesed Rule 16(2) (1)(EY ig intended to reguire prompt
pre-trial disclosure ang production of aljl Brady mate:-ial by the

arosoc

jan

tion. Under current law, the Presecution may delay Brady
dise

[

Osure until after the start or trial, or even until the

close of the government's casge. By that time, the defendant may

4 particular theory in its oa

se,

1
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SOT Telrosrect iue s DVl lan LN owaach must anpnply o
Slringent “mnto:;allt}” ctondard s TUnDressior ounes,
Arady rnoposcs o conctitutional obl:oation on ne
Gorerntone Lo rovond CrodipeTor, evadene, 1N 106 posseision o
the delendant, in 3;ggxmg~mg;§glggj, 373 U.&. &3 {1963}, the

Supreme Court held that suppressien 2y the bresecutiosn of

avidence favorabie to an accuscd who ha 5 requested it violates

due proceoss where the evidence S8 metoerial to guilt or

punIsnnent, rrrespective of the goot or bad faith of the

'

rosecution.  Id. at g7, Favorable evidence under Brady includes

lmpeachment 1nformation. 21glao M. United States, 405 U.s. 150,

154 (1972)

- This Proposed Rule 3s cencerned primarily with dir
eXCulpatory, "classicn Brady materia),
material or Giglio informatlon regardlng promises made by the
government to witness es in exchange for tes stimony. As one
fomnentator has noted, “impeachment evidence has always been a
sticking point in thc administration of Bradv. Not only must the
Presecutor turn over the Elavbook, but he 2lso must polnt out
which players are the wveakest; a paradlqnatwcal1y les

ectly
and not with inpeachmoent

adversarial roie." Babcock "Falr Play: Evidence Fav rable to an
Accused and Dffective Aqgl’*an|ﬁ of Coungei " o34 5t anford L. Rev.
1133, 1154 (1982} Examples of "classie"

ragx material woulg
hclude evewitnossg accounts 1dent1fy1ng Someone other than

cfendant, or a confescion to the Crime by another rerson.
Deliberate ﬂlfrcprorcntatwo S by the pr S&Cution or the

(Continued...)
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Ure ds };uihug;_ﬁ!qlvy, 475 UG, 667 (1985), supprossed
CVIdenae 18 materia) only 2t there ya g reosonable dossibility
L 2 d the evadenee heen drse o to the defens e, the result
SLOLho o sreen g Vel i Muave beon ditferent, A 'reasonable

FaoLmibuoity st s oa Proftabr ity sufs ~oient to undermine confidence

1N the outeone . Ia. ot g8l Thy- strict materiality standard

ST LN Wherts defendent maves g Specific or general reguest

—
o

- - -y 3 - - -
el ONCIITN Loy CVIACNIS, as we

o
-

05 wheroe the defendant males no

- b - hl
reguect ot g1

uﬁ.l

o
(92

. 10, at 682

Lourts have provided little guidance as toe the

APPrSpriate time for G.uclesure of Brady naterial reguested by

che deferse, sre Cissell, nggzgi_glijgnﬂl 2l Trials 6 7-4(b)
{l1agoy . in cases where a defendant contends that the Prozecution

turned over Brady material tco late, courts qenerally focus on
whether the tardy production so prejudiced defendant that he was

unablile to make any use of the exculnp patory material st trial.
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€1, Y92 F.2d 119 (8tn Cir. 1986 (due

f

N

Process satisfied as long as ultimate di isclosure is made before

o]

1t 1s toe late for the defendant to make use of any bhenefits of

tae evidence); U.S. wv. Juveniie Male, R4 F.2d 641 (9th Cir.

LEEY inn Sr20y violacion in government's failure to make timely

3t
I

disclosure of victim'sg cariler conviction when court as traier of

Tact agreed to welgh late ewidencc); V.S, v, Cordon, 844 .24

——————

2 (...cont*naod)
Presentation of perjured testimony are covernd by other
Senctilons, and arc not intended to bz included in this
Brady category. Wo sLggoest thar comments
include thin prlanation.

available
"classign
to the Proposed Rule
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VROS) 0 tondoantet Pre-triol rotaion, courrs crdors Impezchment
£oniiasy produced Lraree v Potere Lraol e encure adoguate time

Waile meost courts pave neld that delaved disclosure
cons not amount to a meterial due process violation, a defendant
may nenctheless pe seriously projudiced, tactically speaking, by

deprivation of exculpatory evidence. In U.s. v, Boschett:, 704

F.2d <16 (8th Ccar. 1986}, for erample, Boschetty was ramed as a
scurce by an aindividua) arrested f{or attempting to sell cocaline,
Well before trial, Boschett:'s coursel reguested any Brady

material resulting fronm electronic surveilllance. The day before

2]

trial, the government informed defense counsel that 38 tape

Al
D
0
8]
Lad
o
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]

vera beinyg made available; on the thirg day of trial,

the government indicated ot least three tapes contained

“Xculpatory material, including conversations between Boschetti's
i

alleged distributor and an undercover agent:. Defense counsel's

motion for a continuance to review the tapes was denied, and

Doschetti was ultimately found guilty,

i b 3 T T R TP et iyt A 1 P T,
= N




Wose
et

]

kg el oy
A T

£

5

1 ‘)
B . - .
; ' . o s S S B S TR IR
- . B P
- -y ' Ny, o - > - ' Ix H t N G
- b N . N . w 14
L 10 ) t crh Gl o Oonnt, TR
1 bl - ., e N . ‘ 4 P
RS HOLCYNT, W L ERIE AR NS I TR Lhe
- ~ia o b M aa S oae - ey g T -1
Vuonocilor's CoOrelv ey I tnyias TG IR 4

1
CUoenhnatiealiy srete the o
VAT roesore of POsLibly exoulg )
Tnrermation ais incorsistent with the SUnrove
“oUTL'c holdine ip quﬂv_gé_jhrnggg,
thousa the Noncinclonnre an . CALL Loog
S0t reculire revoreo],

cLosutor s sy

-
Ipacory
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MINUTES
of
THE ADVISORY COMMITTEE

on
FEDERAL RULES OF CRIMINAL PROCEDURE

April 10, 1995
Washington, D.C.

The Advisory Committee on the Federal Rules of Criminal Procedure met at
Administrative Office of the United States Courts in Washington, D.C. on April 10, 1995.
These minutes reflect the actions taken at that meeting.

I.CALL TO ORDER & ANNOUNCEMENTS

Judge Jensen, Chair of the Committee, called the meeting to order at 8:30 a.m. on
Monday, April 10, 1995. The following persons were present for all or a part of the
Committee's meeting: -

Hon. D. Lowell Jensen, Chair
Hon. W. Eugene Davis
Hon. Sam A. Crow
Hon. George M. Marovich
Hon. David D. Dowd, Ir.
Hon. D. Brooks Smith
Hon. B. Waugh Crigler
" Hon. Daniel E. Wathen
Prof, Stephen A. Saltzburg
Mr. Robert C. Josefsberg, Esq.
Mr. Darryl W. Jackson, Esq.
Mr. Henry A. Martin, Esq.
Mr. Roger Pauley, Jr., designate of Ms. Jo Ann Harris, Asst. Attorney General
Professor David A. Schiueter, Reporter

Also present at the meeting were: Judge Wilham R. Wilson, Jr., a member of the
Standing Committee on Rules of Practice and Procedure and a liaison to the Committee,
Mr. Peter McCabe and Mr. John Rabiej from the Administrative Office of the United
States Courts; and Mr. James Eaglin from the Federal Judicial Center.

The attendees were welcomed by the chair, Judge Jensen who introduced a new
member of the Committee, Mr. Josefsberg. Judge Jensen also noted that he had asked
Judge Crow to serve as the Committee’s liaison to a subcommittee of the Court
Administration and Case Management Committee; that subcommittee is studying the
issue of management of criminal cases. At this point, he noted, no action was required by
the Advisory Committee.
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1. APPROVAL OF MINUTES OF OCTOBER 1994 MEETING

Jucgz Marovich moved that the minutes of the Committee’s October 1994
meeting in Santa Fe, New Mexico, be approved. Following a second, the motion carried
by a uranimous vote.

IIL.CRIMINAL RULES APPROVED BY THE SUPREME COURT
AND FORWARDED TO CONGRESS

The Reporter informed the Committee that the Supreme Court had approved and
forwarded to Congress proposed amendments to four rules, which became effective on
Decemoer 1, 1994: Rule 16(a)(1){(A)(statements of orgamzation defendants): Rule
29(b)(Delayed ruling on judgment of acquittal); Rule 32 (Sentence and Judgment); and
Rule 40(d) (Conditional release of probationer). The final version of the amendments to
Rule 32 included a victim allocution provision inserted by Congress.

IV.RULES APPROVED BY JUDICIAL CONFERENCE AND
FORWARDED TO THE SUPREME COURT

The Reporter informad the Committee that the Judicial Conference had approved
several proposed amendments and forwarded them to the Supreme Court for its review:
Rule 5(a)(Initial Appearance Before the Magistrate); Rule 43 (Presence of Defendant);
Rule 49(e) Repeal of Provision re Filing of Dangerous Offen ler Notice); and Rule 57
(Rules by District Courts). As of the date of the Committee’s meeting, the Supreme
Court had not acted on the proposed amendments.

V.RULES APPROVED BY STANDING COMMITTEE
FOR PUBLICATION AND COMMENT

The Committee was informed by the Reporter that written comments and
testimony had been submitted on the two rules which the Standing Committee had
approved publication and comment: Rule 16(a)(1)(E), (BY(1)(C) (Discovery of Experts);
Rule 167a)(1)(F), (b)(1)(D) (Disclosure of Witness’ Names and Statemnents); and Rule
32(d) (Sentence and Judgment; Forfeiture Proceedings Before Sentencing). He informed
the Committee that the deadline for submitting written comments on the proposed
amendrrents was February 28, 1995 and that a public hearing on the proposed
amendments was held on January 27, 1995 in Los Angeles, California.
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A. Rule 16(a)(1)(E), (b)(1)(C) (Discovery of Experts);
Ruie 16(a)(1)(F), (b)(1)(D) (Disclosure of Witness’ Names and Statements)

The Reporter informed the Committee that although several commentators
approved of all of the changes 1 Rule 16, almost all of the comments specifically
addressed the proposed amendments in Rule 16{a}(1)(F) and (b)(1)(D) dealing with
disclosure of witness names and statements. All of the comments expressed support for
the proposed amendments; but some suggested changes to the text. No commentator
expressed disagreement with the provision governing discovery of experts in Rule
16(a)(1)(E) and 16(b)(1)(C)..

Following a brief summary of the written comments and testimony, Judge Crigler
raised the question of whether the provision addressing disclosure of witness names and
statements should apply to misdemeanor cases. He noted that the trial of petty offense
and misdemeanor cases does not lend itself to the notification provision proposed in the
rule. Other members agreed with Judge Crigler, who ulumately moved that the rule be
limited to felony trials. Judge Dawvis seconded the motion. Following additional brief
discussion, which focused on the issue of whether the disclosure provision would ever be
practicable in misdemeanor cases, because of the highly abbreviated pretrial processing
times, the Commuttee adopted the proposed change to the amendment by a unanimous
vote.

Regarding the seven-day provision in the proposed amendment, Mr. Pauley urged
the Committee to reduce the time to three days. He noted that United States attorneys
ofter: do not know for sure who their witnesses will be within seven days of trial. In those
cases, he stated, the defense will argue that the government has not complied with the
rule. He recommended that preclusion of testimony should only take place where the
government has intentionally failed to disclose the information. In response to a
comment from Professor Saltzburg, Mr. Pauley stated that the Department of Justice’s
proposed changes were not being offered as a compromise, but rather to improve the rule.
Even if all of the amendments were adopted, he said, the Department’s opposition to the
rule would remain.

Judge Marovich expressed concern about any further delays in considering DOJ
proposed changes. The question, he said, is whether the federal courts should adopt a
system which 15 widely used and accepted in the state courts and in most federal trials. In
his view, the current draft of the amendment gives the government absolute control over
disclosure The timing issue, he said, was simply a red herring.

Judge Smith echoed the concerns expressed by Professor Saltzburg and Judge
Marovich but observed that the Department of Justice had a right to be heard on the
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1ssues being discussed. Judge Wilson responded that the Department was making a
political issue out of the proposed amendment.

Judge Dowd indicated that perhaps the rule should be amended to extend the time
to a period of 14 days before trial. Judge Jensen noted that other rules include a 10-day
notice provision. Judge Mdrovich indicated that at worst, a late disclosure would delay
the trial. Mr. Pauley reminded the Committee that Congress has adopted a three-day
notice provision in capital cases. J udge Jensen observed that the Department had
supported 15-day notice provisions in newly enacted rules of evidence governing use of
propensity evidence in sexual assault cases -- Rules 413-415.

Professor Saltzburg observed that the Department of Justice did not oppose the
seven-day notice provision in the amendments to Rule 32 dealing with sentencing and he
encouraged the Commuttee to reject any amendment which would focus on the
willfulness of delayed notification. Mr. Pauley responded that the Department was not as
concerned about losing discovery motions as it was about the practicality of the seven-day
provision. Justice Wathen observed that in his experience the parties deal with a more
realsstic list of witnesses. Judge Marovich added that the hallmark of a federal
prosecution should be a good witness list.

Mr. Pauley moved that the rule be amended to reflect a three-day notice provision.
The motion failed for lack of a second.

Responding to several commentators who urged the Committee to include
provision for disclosure of government witnesses’ addresses, Judge Jensen reminded the
Cemmuttee that the provision had been in an original draft but removed at the urging of
the Department of Justice. Judge Crigler expressed serious reservations about requiring
the government to produce the witnesses for defense interviews. And Mr. Martin
indicated that the Committee Noie is silent regarding the Department’s assurance that it
would assist the defense in speaking to witnesses.

In the absence of any motion to change the draft with regard to disclosure of
witness addresses, the discussion turned to the question of whether the rule or the
accompanying note should specifically include reference to FBI 302’s which may include
witness statements. Several members questioned whether such documents were
statements within the meaning of Rule 26.2. Judge Jensen pointed out that including
such reports within the definition a this point might be considered a major change to the
proposed amendment which would probably require re-publication for public comment,
Following further discussion, the consensus was that the matter should not be included in
the current amendment.

Judge Jensen advised the Committee that several commentators had ratsed the
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issue of what was meant by “unrevizwable” 1n the proposed amendment; a number
expressed concern that that language placed too much power in the hands of the
prosecutor. Judge Wilson responded that the current Janguage was a workable package
which would be acceptable to Congress. Judge Marovich noted that the current language
was a major compromise. Mr. Martin raised the question of whether a judge might see
nondisclosed evidence 1n such nonreviewable statements which might later be considered
on sentencing. Judge Jensen responded that if the sentencing judge 1s considering such
tactors, he or she must disclose that information to the defense.

Following a discussion on how much information the prosecutor should disclose
under the amendment, the Reporter suggested a minor amendment in the language. The
Committee ultimately voted 9 to 0, with two abstentions, to substitute the followin 4
language: “an unreviewable written statement indicating why the government believes in
good faith thau either the name ~r statement of a witness cannot be disclosed.”

Mr. Pauley expressed concern that in certain types of cases, such as in civil rights
cases, a witness may fear economic reprisals, which is not a reason under the proposed
amendment for not disclosing the witness’ name or statement. Professor Saltzburg
pointed out that the Department’s position would swallow the rule because the exception
proposed would be entirely too large. Judge Marovich noted that the names will become
known when the witnesses are called so at the most, the witness may receive some
pretrial protection from disclosure. Judge Crigler noted that the Department should
protect its witnesses and Judge Smith noted that the same potential problem exists with
regard to disclosing the names of jurors. Mr. Jackson observed that the defendant has a
strong interest 1n being presurned innocent.

In the absence of any motion to amend the proposal, Mr. Pauley commented on
his continuing concern with the potential cenflict with the Jencks Act. He stated that the
Advisory Commattee had not yet tested the supersession clause 1n the Rules Enabling Act
and argued that the judiciary should pursue the legislative process for seeking a change.
Mr. Martin responded by pointing out that the Department’s argument had been implicitly
rejected 1n the procedures for establishing and amending the sentencing guidelines.
Professor Saltzburg added that the Stanrding Committee’s amendment several years ago to
Federal Rule of Evidence 609 was clearly an example of offerin g an amendment to rules
specifically promulgated by Congress.

Judge Dowd raised again the question of whether FBI 302’s would ne covered
under the proposed amendment to Rule 16. Judge Jensen suggested that the matter
should be considered at the Commuttee’s next meeting as a possible amendment to Rule
26.2(f). Judge Dowd moved that the Rule 16 be amended to substitute the words, “a brief
summary of the witness’ testimony.” The motion failed for Jack of a second. The
Reporter mdicated that the issue could be addressed in the Committee’s report to the
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Standing Committee.

The discussion turned to the issue of reciprocal discovery under the proposed
amendment. The consensus was that the proposed language presented a workable
compromise. Mr. Martin moved that the amendment requiring reciprocal defense
discovery be revised to make an exception for “impeachment witnesses.” The motion
failed for lack of a second. Judge Dowd noted that the defense may not always know
who its witnesses will ve and Professor Saltzburg responded that both sides have a
continuing duty to disclose.

Judge Marovich moved that the amendments to Rule 16 be forwarded to the
Standing Committee with a recommendation to approve and forward them to the Judicial
Conference. Judge Crow seconded the motion which carried byavoteof 11to 1.

C. Rule 32(d) (Sentence and Judgment; Forfeiture Proceedings Before
Sentencing)

The Reporter summarized the few comu =nts which had been received on the
proposed amendment to Rule 32, including a number of proposed changes from the
Department of Justice. Mr. Pauley noted the Department’s changes focused on three
areas. Fuirst the newer version of the rule would perm? the forfeiture proceedings to begin
earlier in the process; second, the newer version of the amendment would remove the
requirement of a hearing; and third, the rule would require the judge to enter an order as
soon as practicable. He explained that the newer version tracked a version sent to
Congress by the Department.

Professor Saltzburg raised the question about the political reality of the
Departmert’s proposal. Mr. Pauley responded that he was not sure what Congress would
do with the Department’s proposed amendment.

Judge Dowd noted that the question about forfeiture proceedings only arises if the
indictment raises the issue; the Ninth Circuit has ruled that if the forfeiture proceeding is
conducted separately it violates double jeopardy. Following brief discussion about
whether the proposed changes by the Department of Justice amounted to major changes,
Judge Crigler moved that the amendment, as chan £24, be forwarded to the Standing
Committee. Judge Davis seconded the motion, which carried by a vote of 11 to 0, with
Mr. Josefsberg abstaining. It was also suggested that the Committee Note include
reference to the fact that the fina] order might include a modification of the court’s
preliminary order and that the amendment would benefit the defense because counsel will
now know what procedures are to be used.
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ILAPPROVAL OF MINUTES OF OCTOBER 1994 MEETING

Judge Crow moved that the minutes of the Commuttee’s April 1995 meeting in
Washington, D.C., be approved. Following a second by Judge Marovich, the motion carried
by a unanimous vote,

HI.CRIMINAL RULES APPROVED BY THE SUPREME COURT
AND FORWARDED TO CONGRESS

The Reporter informed the Committee that the Supreme Court had approved and
forwarded to Congress proposed amendments to four rules, which will become effective on
December 1, 1995, absent any further action by Congress: Rule 5(a) (Initial Appearance
Before the Magistrate Rule 43 (Presence of Defendant): Rule 49(e) (Repeal of Provision re
Filing of Dangerous Offender Notice); and Rule 57 (Rules by District Courts). The Reporter
noted that in its consideration of the rules, the Supreme Court had changed the word “must”
to “shall” in order to maintain consistency within all of the rules.

IV.RULES CONSIDERED BY THE JUDICIAL CONF ERENCE AND
FORWARDED TO THE SUPREME COURT

Judge Jensen reported on the disposition of Rules 16 and 32 which had been
forwarded by the Committee to the Standing Committee for action.. After considerable
discussion at its July 1995 meeting, the Standing Committee had approved & modified
version of the Commuttee’s proposed amendments to Rule 16, which would have required
the government to produce the names and statements of its witnesses prior to trial. In order
to avoid any conflict with the Jencks Act, the Standing Committee deleted any requirement
to produce a witness’ statement. The Standing Committee had approved, without change,
the Committee’s proposed amendment to Rule 32 regarding forfeiture procedures.

Although the Judicial Conference approved Rule 32 for transmitta] to the Supreme
Court, it rejected altogether the proposed amendments to Rule 16 regarding production of
witness names and statements. Although it was not clear from the Judicial Conference’s
action whether they specifically intended to reject the amendment to Rule 16 which
addressed disclosure of expert witness testimony, the consensus of the Committee was that
that amendment had also been implicitly rejected because the changes to Rule 16 had been
treated as single unit by the Conference.
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Mr. Spaniol asserted that if routine fax filing were allowed, the guidelines would be
very important. If, however, only emergency filing were allowed by fax, the guidelines would
not be important. In that case, the guidelines needed to say only that for technical purposes
the equipment must be compatible with the equipment in the clerk’s office.

Mr. Perry circulated his own proposed draft for consideration by the committee.
Some members stated that they liked Mr. Perry’s approach, but they preferred the revised
draft of the appellate committee.

Judge Stotler summarized Mr. Spaniol’s recommendation, stating that it proposed
to send the guidelines and model local rules to the Court Administration and Case
Management Committee and the Automation and Technology Committee for their
consideration and then to the Judicial Conference.

Judge Wilson moved to approve Mr. Spaniol’s recommendations and the concept of
the appeliate committee’s guidelines, as revised,

Judge Easterbrook and Mr. Perry offered a number of changes in the guidelines and
model local rules, which were approved without objection. Mr. Perry added the words
"transmissions directly to the clerk” in lieu of "filing" on line 5 of Part V of the guidelines.
The words "directly to the clerk” were also added in model local rule --.1. Judge
Easterbrook added a provision that additional copies of the papers must be mailed or
delivered to the clerk before the end of the next business day. The local rules were also
clarified regarding service by elimination of model rule --.8 and including a provision in
model rule --.6 that all applicable rules governing service must be followed.

The committee then approved the proposed guidelines and model rules, as amended,
and voted to send them to the Court Administration and Case Management Committee and
the Automation and Technology Committee,

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Jensen presented the report of the advisory committee, as set forth in his
memorandum of December 9, 1993. (Agenda Item XTI)

Fed.R.Crim.P. 16

Judge Jensen reported that the advisory committee had approved a proposed
amendment to Fed.R.Crim.P. 16 requiring the government, on request of the defendant, to
disclose the names, addresses, and statements of witnesses at least seven days before trial.
He noted that a similar proposed rule change had been approved by the Supreme Court in
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1974, but had been rejected by the Congress as a result of vigorous opposition from the
Department of Justice

Judge Jensen stated that there was a natural tension between the need for a fair trial
and the need to protect government witnesses, The draft rule approved by the advisory
committee presented a good balance between these two principles. The rule provided a
presumption of disclosure, but allowed exceptions freely in the unreviewable discretion of

the United States attorney where there could be danger to witnesses or obstruction of
Justice,

He added that a series of changes had been made in the criminal rules over the years
to require disclosure of information before trial, all with the theme of eliminating surprise,
including Fed.R.Crim.P. 12.1 (notice of alibi), 12.2 (notice of insanity defense or expert
testimony of defendant’s mental condition), and 12.3 (notice of a defense based on police
authority). He pointed out that the changes had been promoted by the Department of
Justice to prevent surprise to the government at trial. He added that surprises occurring
during a trial Jead to interruptions in the process in order to obtain additional information.

Judge Jensen noted that in the state courts there was a clear movement towards
greater disclosure. State systems generally provide for open disclosure, with exceptions
made for security reasons. In most federal prosecutions, too, open file discovery prevailed.

So, as a practical matter, disclosure of witnesses and other information already occurred in
most cases.

He explained that the 1974 rule
orders. The current rule, however, went much further to protect the government. It
recognized the good faith of the prosecutor and
unreviewable. This would avoid collateral litigation.

It would also require reciprocal
discovery, for the defendant must disclose witnesses whe

n the government must,

Judge Jensen stated that the advisory commitee had discussed a
between the proposed rule and the Jencks Act.
just a timing issue. Moreover, Congress always
just as they did in 1974.

potential conflict
Nevertheless, the committee saw J encks as
has the prerogative to reject the proposal,

In summary, Judge Jensen concluded tha

t the thrust of the rule was to prevent
surprise at trial and to strike a proper balance be

tween competing considerations.

Professor Schiueter stated that the vo
amendments to Rule 16 was overwhelming,
committee at two previous meetings and had
of Professor Saltzburg and Judge Wilson.

te in the advisory committee to approve the
at 9-1. The matter had been discussed by the
been considered by a subcommittee consisting
Action had been deferred by the committee
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expressly to allow Attorney General Reno an opportunity to study and comment on the
proposal. Yet, the Department of Justice returned to the committee with a very hard
position against any change.

Mr. Nathan stated that he had read in the advisory committee reports criticism of
the Department of Justice for being too partisan. This, he stated, was clearly not Attorney
General Reno’s wish. He pointed out that the department wore two hats: (1) to work for
the good of the justice system, and (2) to prosecute criminal offenses. It had an obligation
to protect the second interest.

Mr. Nathan complimented Judge Jensen for a great job on the proposal, stating that
the current draft was far superior to the 1974 proposal. It was well balanced, but the
Department still had problems with it and would like to work with the committee to address
these problems. He requested that the proposed amendments be deferred for one more
meeting and not be published in their current form.

Mr. Nathan stated that the Department saw a direct conflict with the Jencks Aect.
The proposal effectively would amend the Act by rule.

Mr. Nathan pointed out that the reason for the Department’s delay in responding
to the committee’s proposal was that it did not have an Assistant Attorney General for the
Criminal Division. The new Administration would like to take a fresh look, particularly at
local disclosure practices in the federal courts. The Department was sincere on the matter,
wished to obtain additional information, and wanted to reach an accommodation with the
committee, if possible.

He emphasized that if the committee and the Department were able to work out
their differences, the proposal would have much more credibility in the Congress since it
would have Department of Justice support. He concluded, though, that if the proposal as
presently written were to be published, the Department would have to oppose it. Moreover,
publication would harden positions.

Judge Wilson stated that he recognized that there was a danger to witnesses in some
criminal cases. But in white collar crimes, the idea of going to trial without pretrial
disclosure of the names of witnesses was ludicrous, He argued that the proposal of the
Advisory Committee on Criminal Rules was very modest and promoted fundamental
fairness. He asserted that he was extremely-skeptical that the Department of Justice would
change its position at the next meeting.

Chief Justice Veasey stated that he came from an open disclosure state and had
found the issue to be controversial only as to its inconsistency with the Jencks Act.
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Seveial other members expressed their support for the proposed amendment on its
merits, but were also concerned about the Jencks Act problem. Professor Wright pointed
out that 28 U.S.C. § 2072(b) provided that the amended rule would supersede the Act in
any event.

Judges Ellis and Easterbrook stated that they were troubled about the supersession
clause in the Rules Enabling Act and suggested that it might be unconstitutional. Judge
Easterbrook added that the advisory committee note was not completely candid. He
suggested that the issue was whether the committee should openly confront the Jencks Act
problem and rely on the supersession mechanism,

Judge Ellis moved to defer publication of the amendments to Fed.R.Crim.P. 16 until
the next meeting of the committee, subject to the Department of Justice’s planned study of
current practices and problems.

The motion was approved without objection.

Internal Operating Procedures

Judge Jensen reported that the advisory committee had adopted two internal
operating procedures:

(1)  Indiscussing proposals for rules amendments, the burden would be placed on
the reporter to provide a history of prior, similar proposals for consideration
of the members. Issues may be raised anew, but the members should be
made aware of past actions of the committee on similar suggestions.

(2)  The appropriate place for people to make oral presentations to the advisory
committee was at the scheduled public hearings, rather than at committee
business meetings. Yet, if people are present at the meetings, they may be
asked, in the committee’s discretion, to participate in discussions.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Professor Resnick presented the report of the advisory committee, as set forth in
Judge Mannes’ memorandum of December 10, 1993. (Agenda Item VIII)

Professor Resnick reported that the advisory committee had no recommendations
for action by the standing committee. He pointed out that the advisory committee had
deferred seeking authority to publish additional rules amendments because it was sensitive
to the perception that there had been too many recent changes in the rules. He added that
the committee was auticipating a busy meeting in February 1994 and had ap active







MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 29, Regarding Delayed Ruling
on Moetion for Judgment of Acquittal

DATE: October 5, 2004

Over the course of three meetings, starting with the Spring 2003 meeting
in Santa Barbara, California, the Committee discussed a proposed amendment
from the Department of Justice concerning an amendment to Rule 29. The
amendment would require that in all cases in which a defendant moves for a
Judgment of acquittal, the court must delay making any decision on the motion
until after the jury has returned a verdict. The purpose of the amendment would
be to preserve the government’s right to appeal an adverse ruling on the motion.

At the Fall 2003 meeting, the Committee approved 1n concept (by a vote
of 7 to 4) the proposed amendment At Judge Carnes’ request, the Department
continued working on two issues that had been 1dentified 1n the discussion, i.e,
the problem of multi-count cases and cases where the jury is unable to reach a
verdict Before the Spring 2004 meeting, Judge Levi suggested an amendment
that would involve the defendant waiving his or her double Jeopardy rights vis a
vis an carly ruling on a Rule 29 motion. The proposed amendments were
discussed again at length at the Spring 2004 meeting mn Monterey and by a vote of
9 to 3, the Committee decided not to pursue the amendment

At the June 2004 Standing Commuittec meeting 1n Washington, D C.,
Judge Carnes reported on the matter as an information 1tem At the conclusion of
lus comments—as noted in the attached report to the Judicial Conference—the
Department’s representative to the meeting stated the Department’s ntent to raise
the issue again at the Standing Comnuttee’s January 2005 meeting; he also stated
that the Department would provide additional empirical data

This item will be on the agenda for discussion at the meeting in Santa Fe
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REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Comnuttee on Rules of Practice and Procedure met on June 17-18, 2004
Robert D. McCallum, Associate Attorney General, attended the meeting on behalf of the Deputy
Attomey General, James B Comey  All the other members attended

Representing the advisory rules commuttees were: Judge Samuel A Alito, chair, and
Professor Patrick J Schiltz, reporter, of the Advisory Commuttee on Appellate Rules; Judge A
Thomas Small, chair, and Professor Jeffrey W Morns, reporter, of the Advisory Commutiee on
Bankruptey Rules, Judge Lee H Rosenthal, chair, and Professor Edward H. Cooper, reporter, of
the Advisory Comnuttee on Civil Rules, Judge Edward E Carnes, charr, and Professor David A
Schlueter, reporter, of the Advisory Commuttee on Crimunal Rules; and Judge Jerry E Srmith,
chair, and Professor Damel J Capra, reporter, of the Advisory Commuttee on Evidence Rules

Participating 1n the meeting were Peter G McCabe, the Commutiee's Secretary; Professor
Dantel R. Coquullette, the Commuttee's reporter, John K Rabigj, Chief of the Adrmimstrative

Office's Rules Committee Support Office, James Ishida and Robert P Deyling, attorney advisors

NOTICE

NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.




The Commuttee approved the recommendations of the advisory commutiee to publish the
proposed rules amendments to the bench and bar for comment
rlnfbrmatzonal Item
The advisory commttee declined to proceed with amendments to Rule 29 proposed by

the Department of Justice that would require a judge to defer ruling on a motion for a judgment
of acquittal until after the jury has returned a verdict Under the present rule, a judge's ruling on
a judgment of acquittal motion, 1f made before the return of the jury verdict, 1s rendered
unappealable by the Double Jeopardy Clause The advisory commuttee concluded that the
number of these rulings granting a judgment of acquittal before a jury verdict 1s relatively small
and did not warrant a rule change The Department of Justice notified the Commuttee of its

intent to ask the Committee to reconsider the proposal at 1ts January 2005 meeting along with

some additional empirical information.
FEDERAL RULES OF EVIDENCE

Rules Approved for Publication and Comment

The Advisoty Commuttee on Evidence Rules proposed amendments 1o Rules 404, 408,
606, and 609 with a recommendation that they be published for comment. Each of the proposed
amendments addresses a longstanding conflict among the courts of appeals

The proposed amendment to Rule 404(a) resolves the conflict in the courts about the
admussibility of character evidence offered as circumstantial proof of conduct m a civil case
The ongimal purpose of the rule was to bar the admission of character evidence when offered to
prove a person's conduct, because the evidence mught lead to a trial of personality and cause a
Jury to decide the case on improper grounds A Irmited exception was recognized 1n criminal
cases 1n deference to the possibility that character evidence nught be the defendant's sole

defense Over

Rules-Page 30
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Status of Proposed Amendment to Rule 41 re Tracking-Device
Warrants

DATE: October 5, 2004

In June 2003, the Committee presented a proposed amendment to Rule 41
that would, inter alia, address the topic of tracking-devices warrants. That
proposal had been generated during the restyling project several years ago and was
driven in large part by magistrate judges who believed it would be very helpful to
have some guidance on tracking-device warrants. The proposal also included
language regarding delayed notice of entry. Following the comment period in the
Spring 2003, the Committee had made several changes to the rule and committee
note to address several concerns raised by the Department of Justice

At the Standing Commuttee meeting that Committee initially voted to
approve and forward the amendment After the meeting, however, the Deputy
Attorney General (who had abstained on the vote) asked the Committee to defer
forwarding the proposal to the Judicial Conference, in order to permit the
Department to consider and present its concerns to the Standing Committee
Because there was a belief that the Department had proposed the tracking-device
amendments, the proposed amendment was deferred

The Committee was apprised of these developments at the Fall 2003
meeting in Oregon. But to date, there has been no further report from the
Department of Justice on the proposed amendment

I have briefly reviewed my notes on the history of the proposed
amendment Apparently, the idea was generated in a 1998 memo from Roger
Pauley, Department of Justice, to Magistrate Tommy Miller (member of the
committee), asking whether there was any interest among the magistrate judges for
such a rule In 1999, the chair, Judge Dawvis, appointed a Rule 41 Subcommitiee,
chaired by Judge Miller, that developed the amendment in 2000 The Department
was also pursuing an amendment to Rule 41, which would permit “covert”
searches Initially, the magistrate judges were more interested in addressing the
topic of sneak and peak warrants and were less interested in the tracking-device
warrants The amendments to Rule 41 were delayed and not included in the
substantive amendments during the restyling project



I am also including a copy of the portion of the Minutes of the April 2002
meeting where the tracking-device warrant language was discussed and approved
unanimously by the Committee for forwarding with a request for publication

Although it could be argued that the tracking-device amendment was the
Department of Justice’s proposal, it would be more correct to say that the
Department initially raised the question of whether there was any interest in the
subject There clearly was The minutes, memos, and public comments on the
proposed amendment reflect the desire for an amendment on tracking-device
warrants

From a technical standpoint, the amendment is still pending before the
Standing Committee Nonetheless this item is on the agenda for the October 2004
meeting, with the thought that the Department may be able to provide a status
report on the amendment

1 have attached the Rule 41 amendment as it was presented to the Standing
Committee in 2003
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ATTENDANCE

The muid-year meeting of the Judicial Conference Commattee on Rules of Practice
and Procedure was held in Philadelphia, Pennsylvania, on Monday and Tuesday, June 9
and 10, 2003 The following members were present’

Judge AnthonyJ Scinica, Chair
David M. Bernick, Esquire
Charles J Cooper, Esquire

Judge Sidney A Fitzwater

Dean Mary Kay Kane

Mark R. Kravitz, Esquire

Patrick F McCartan, Esquire
Judge ] Garvan Murtha

Judge A Wallace Tashima
Deputy Attorney General Larry D, Thompson
Judge Thomas W Thrash, Jr
Chief Justice Charles Talley Wells
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REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Cames, Judge Trager, and Professor Schiueter presented the report of the
advisory commuttee, as set forth in Judge Carnes’s memorandum and attachments of May
15,2003 (Agenda Item 6)

Amendments for Judicial Conference Approval
FED R CRIM P 35(c)

Judge Carnes reported that the proposed amendment to Rule 35 (correcting or
reducing a sentence) would add a new a subdivision (¢) defining “sentencing” as the oral
announcement of the sentence by the court He explained, however, that the proposal, in
the form published for public comment, had defined sentencing as the entry of judgment.
The public comments, he noted, had been mixed, and the Department of Justice was
among the opponents of the proposed change He reported that the advisory committee
had found the objections persuasive and had decided to recast the amendment to define
sentencing as the oral announcement of sentence The amendment, he added, reflects the
majority view of the courts of appeals addressing the issue.

The committee without objection approved the proposed amendment by
voice vote,

; FED R CrRIM P 41

Judge Cames reported that several changes were being proposed in Rule 41
(search and se1zure) to address tracking-device warrants. The proposed amendments, he
noted would: (1) provide procedural guidance to judges m issuing tracking-device
warrants, and (2) add a provision for delaying any notice required by the rule Professor
Schlueter added that magistrate judges favor the proposed amendmenits, and there 1s
general pubhc support for them

Judge Carnes explained that the amendments would not requtre a warrant for a
tracking device 1n every instance. And they would not resolve the issue of whether a
tracking-device warrant may 1ssue only upon a showing of probable cause They provide
merely that the magistrate judge must 1ssue the warrant if probable cause 1s shown.

The committee approved the proposed amendments, with Deputy Attorney
General Thompson abstaining.

Following the meeting, the deputy attomey general expressed some concermns
about the proposed changes to Rule 41, and he asked the commuttee to defer transmitting
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them to the Judicial Conference for final approval In light of his concerns — and
because the Department of Justice 1itself originally had proposed the rule changes — the
committee decided to defer transmitting the amendments m order to give the Department
additional time to consider the proposal

REVISION OF THE RULES GOVERNING § 2254 CASES AND § 2255 PROCEEDINGS

Judge Cames reported that following the successful restyling of the Federal Rules
of Criminal Procedure, the committee obtamned approval from the Standing Commutiee to
proceed with a review of the § 2254 and § 2255 Rules He asked Judge Trager, who had
chaired the subcommuittee that had taken the lead in restyling the rules, to describe the
proposed changes

Judge Trager noted that there had not been any sigmificant changes to the habeas
rules for nearly 25 years. He stated that there were relatively few differences between the
§ 2254 Rules and the § 2255 Rules, and the advisory committee was recommending
similar changes to both sets of rules One necessary difference between the two, he
noted, 1s 1n Rule 5(b) (addressing the allegations) because there 1s no requirement n
§ 2255 cases that a movant exhaust remedies Professor Schlueter added that the district
court n a § 2255 case already has the file and knows what has already happened.

Judge Trager reviewed each rule in turn and focused on the most significant
changes First, he pointed out that Rule 1(b) (scope) will continue to specify that any or
all of the rules may be applied 1n a case brought under 28 U.S C § 2241 He also pomted
to a significant substantive change 1n Rule 3 (filing the petition) of the § 2254 and § 2255
Rules Under the current rules, he said, the clerk may reject a peution that does not
comply with the rules The advisory commitiee, however, was of the view that this
approach 1s too punitive given enactment of the short one-vear statute of limitations for
§ 2254 petitions i the Antiterrorism and Effective Death Penalty Act of 1996 The
revised rules, instead, require the clerk to accept a defective petition and enter it on the
docket This approach, moreover, 1s consistent with FED, R. C1v P 5(e), which provides
that the clerk may not refuse to accept a civil filing solely for the reason that 1t fails to
comply with the federal rules or with local rules of court

Judge Trager pomnted out that a change was being made in Rule 4 (prelhminary
review by the court) in the § 2254 and § 2255 Rules to substitute “motion or other
response” for the current term “pleading ™ This reflects the common practice for
responses in habeas corpus cases to be made by way of motion A related change was
bemng made in Rule 5 (answer and reply) of the § 2254 Rules In addition, a reference to
“affirmative defenses” in the published draft had been deleted, and the commuttee note
points out a potential substantive change 1n the rule n that 1t requires that the answer
address procedural bars and any statute of limtations Judge Trager noted that the
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Criminal Rules Committee Report to Standing Committee 1
Appendix B.

Rule 41. Search and Seizure

May 15, 2003

Rule 41. Search and Seizure

{a)  Scope and Definitions.

* %k k %k %

(2)  Definitions. The following defimtions apply under this rule:

* sk %k 3k %k

(D)  "Domestic terrortsm” and "intermnational terronsm’” have the

meanines setoutin 18 U.S C. § 233].

(E) "Tracking device” has the meanine set out in 18 USC. §

3117(b).
(b) Authority to Issue a Warrant. At the request of a federal law
enforcement officer or an attorney for the government.
I a magstrate judge with authonty in the distnct—or 1f none 1s
reasonably available, a judge of a state court of record in the
distnct—has authonty to 1ssue a warrant to search for and seize a
person or property located within the distnict;
(2) a magistrate judge with authonty in the distnct has authonty to
issue a warrant for a person or property outside the district if the

person or property 1s located within the distnct when the warrant 1s
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Rule 41. Search and Seizure

May 15, 2003

(d)

3)

1ssued but might move or be moved outside the distnct before the
warrant 1s executed: and

a magistrate judge-—in an investigation of domestic terronsm or
International terrorism (-ﬁs—éeﬁned—m—l-S—U—S-&§-—233-l-)—hmag
with authonty m any distnct m which activities related to the

terrortsm may have occurred, say has authontv to 1ssue a warrant

for a person or property within or outside that districi=: and

a_magistrate judge with authority 1n the distnct has authornty to

Issue a warrant to nstall within the distrnict a tracking device: the

warrant may authonze use of the device to track the movement of a

person or property located within_the distnict. outside the district.

or both.

® ok ok ok

Obtaining a Warrant.

(1

Probable-Cause In General. After receiving an affidavit or other

information, a magistrate judge—or 1f _authorized by Rule 41(b).

of a judge of a state court of record—must 1ssue the warrant if
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there 1s probable cause 1o search for and seize a person or property

or to install and use a tracking device wider-Rude-d{e)

L S

(e) Issuing the Warrant.
1) In General. The magstrate judge or a Judge of a state court of
record must issue the warrant to an officer authonzed to execute it.
(2) Contents of the Warrant.

(A) Warrant 10 Search for and Seize a Person or Property.

Except for a tracking-device warrant. F-the warrant must

identify the person or property to be searched, identify any

person or property to be seized, and designate the

magistrate judge to whom 1t must be returned. The warrant

must command the officer to:

&3() execute the warrant within a specified time no
longer than 10 days;

€B3(i1) execute the warrant dunng the daytime, unless the

Judge for good cause expressly authonzes execution
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Rule 41. Search and Seizure

May 15, 2003

(B)

at another ime: and
€Stii)retumn  the warrant to  the magistrate judge
designated in the warrant.

Warrant for a Tracking Device. A trackine-device warrant

must jdentify the person or properntv to be tracked.

designate the magistrate judge to whom 1t must be returned,

and specify a reasonable fength of time that the device may

be used The time must not exceed 45 davs from the date

the warrant was issued. The court may. for good cause,

grant one or more extensions for a reasonable peniod not to

exceed 45 davs each The warrant must command the

officer to:

(1) complete anv mstallation authorized by the warrant

within a specified ime no longer than 10 calendar

davs:

(1) perform anv installation authonzed by the warrant

dunng the davtime, unless the judee for good cause
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expressly authorizes installation at another nme.

and

(1) __return the warrant to the m}l_ll’dge

designated 1n the warrant.

(3) Warrant by Telephonic or Other Means.

* % K % %

) Executing and Returning the Warrant.

(1) Warrant to Search for and Seize a Person or Property.

ED(A) Noting the Time. T"he officer executing the warrant must
<
()’ > cnter@e‘ ge e;xact date and time 1t 1s was executed.

&¥B) Inventory. An officer present dunng the execution of the
warrant must prepare and venfy an inventory of any
property seized. The officer must do so in the presence of
another officer and the person from whom, or from whose
premises, the property was taken. If either one 1s not

present, the officer must prepare and vernify the inventory in
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Rule 41. Search and Seizure

May 15, 2003

3C)

(D)

the presence of at least one other credible person

Receipt. The officer executing the warrant must—-9 give a
copy of the warrant and a receipt for the property taken to
the person from whom, or from whose premises, the
property was taken: or B9 leave a copy of the warrant and
rece1pt at the place where the officer took the property
Return. The officer executing the warrant must promptly
return 1t—together with the copy of the mventory —io the
magistrate judge designated on the warrant. The judge
must, on request, give a copy of the mventory to the person
from whom. or from whose prermses, the property was

taken and to the applicant for the warrant.

Warrant for a Tracking Device.

(A)

Noting the Time. The officer executing a tracking-device

warrant must enter on it the date and nme the device was
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Rule 41. Search and Seizure

May 185, 2003

NN

mnstalled and the pennod dunng which 1t was used

(B) Return.  Within 10 calendar davs after the use of the
tracking device has ended, the officer executing the warrant
must_retum it to the rreerstrgre judge designated in _the
warrant,

(CY  Service.  Within 10 calendar davs after the use of the

tracking device has ended. the officer executing a tracking - d)of:_q_

Wt

must serve a copy of the warrant on the person who was

tracked or whose propertv was tracked. Service may be

accomplished by delivenng a copv to the person who, or

whose property. was tracked. or by leavine a copy at the

person’s residence or usual place of abode with an

individual of suitable age and discretion who resides at that

location_and bv mailing a copy 1o the person’s last known

address _Upon request of the covernment, thé\maoisirate
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Rule 41. Search and Seizure

May 15, 2003

judge may delav notice as provided in 4 1(f)(3).

3) Delayed Notice. Upon reguest of the sovernment. _a magistrate

judge—or 1f authonzed by Rule 41(b), a Judge of a state court of

record—may delay any notice required by this rule 1f the delav s

authonzed by statute.

® ¥ ok ok ok

COMMITTEE NOTE

The amendments to Rule 41 address two issues: first, procedures for 1ssuing
tracking device warrants and second. a provision for delaying any notice required by the
rule.

Amended Rule 41(a}(2) mncludes two new definitional provisions. The first, in
Rule 41(a}(2}(D), addresses the definitions of “domestic terronsm” and “international
terrorism.” terms used 1n Rule 41(b)(2). The second, i Rule 41(a)(2)}E), addresses the
defimtion of “tracking device.”

Amended Rule 41(b)}4) 1s a new provision, designed to address the use of
tracking devices. Such searches are recognized both by statute, see 18 U.S.C. § 3117(b)
and by caselaw. see, e.g., United States v Karo, 468 U.S 705 (1984); United States v.
Knons, 460 U.S. 276 (1983). Warrants may be required to montor tracking devices
when they are used to monitor persons or property in areas where there 1s a reasonable
expectation of pnivacy. See, e.g., United States v. Karo, supra (although no probable
cause was required to mstall beeper, officers” monitoring of 1ts location 1n defendant’s
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Rule 41. Search and Seizure

May 15, 2003

home raised Fourth Amendment concemns). Nonetheless, there 1s no procedural guidance
m current Rule 41 for those judicial officers who are asked to 1ssue tracking device
warrants. As with traditional search warrants for persons or property, tracking device
warrants may tmplicate law enforcement interests 1n multiple districts.

Tate )udgg}nay 1ssue a warrant, 1f he or she
has the authonty to do so in the district, to mstall and use a tracking device, as that term
1s defined in 18 USC. § 3117(b). The agistrate judge’s authonty under this rule
includes the authonty to permit entry 1nto a’area where there 1s a reasonable expectation
of prnivacy, nstallation of the tracking device. and maintenance and removal of the
device. The Committee did not intend by this amendment to expand or contract the
definition of what might constitute a tracking device. The amendment 1s based on the
understanding that the device will assist officers only 1n tracking the movements of a
person or property. The warrant may authorize officers to track the person or property
within the distnet of 1ssuance, or outside the district

The amendment provides that a magi

Because the authonized tracking may involve more than one district or state, the
Commuttee believes that only federal judicial officers should be authonzed to 1ssue this
type of warrant. Even where officers have no reason to believe imnally that a person or
property will move outside the district of 1ssuance, 1ssuing a warrant to authorze tracking
both inside and outside the district avords the necessity of obtarning muluple warrants if
the property or person later crosses district or state lines.

The amendment reflects the view that (f the officers intend to install or use the
device in a constitutionally protected area. they must obtain judicial approval to do so. If,
on the other hand. the officers intend to instali and use the device without implicating any
Fourth Amendment nghts. there 1s no need 1o obtain the warrant. See, e.g. United States
v. Knotts, supra, where the officers’ actions in installing and following tracking device
did not amount 10 a search under the Fourth Amendment.
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Amended Rule 41(d) includes new language on tracking devices. The tracking
device statute, 18 U.S.C. § 3117, does not specify the standard an applicant must meet to
mstall a tracking device. The Supreme Court has acknowledged that the standard for
installation of a tracking device 1s unresolved, but has reserved ruling on the 1ssue untif 1t
1s squarely presented by the facts of a case. See United States v. Karo, 468 U.S. 705, 718
n. 5 (1984). The amendment to Rule 4] does not resolve this 1ssue or hold that such
warrants may issue only on a showing of probable cause. Instead, 1t simply provides that
if probable cause 1s shown, the magistrate must 1ssue the warrant. And the warrant 15
only needed 1if the device 1s nstalled (for example 1n the trunk of the defendant’s car) or
momitored (for example, while the car is 1n the defendant’s garage) n an area m which
the person being monitored has a reasonable expectation of pnvacy.

Amended Rule 41(¢)(2)(B) 1s 2 new provision intended to address the contents of
tracking device warrants. To avoid open-ended momitoring of tracking devices. the
revised rule requires the magstrate Judge to specify in the warrant the len gth of time for
using the device. Although the 1mnal time stated 1 the warrant may not exceed 45 days,
extensions of time may be granted for good cause. The rule further specifies that any
installatton of a tracking device authonzed by the warrant must be made within ten
calendar days and, unless otherwise provided, that any installation occur during dayhght
hours.

Current Rule 41(f) has been completely revised to accommodate new provisions
dealing with tracking device warrants. First, current Rule 41(f)(1) has been revised to
address execution and delivery of warrants to search for and se1ze a person or property;
no substantive change has been made to that provision. New Rule 41(f)(2) addresses
execution and dehvery of tracking device warrants. That provision generally tracks the
structure of revised Rule 41(f)(1), with appropnate adjustments for the particular
requirements of tracking device warrants. Under Rule 41()(2)(A) the officer must note
on the warrant the time the device was mstalled and the peniod during which the device
was used. And under new Rule 41(f)(2XB), the officer must return the tracking device
warrant to the magistrate designated 1n the warrant, within 10 calendar days after use of
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the device has ended.

Amended Rule 41(f)(2)(C) addresses the particular problems of serving a copy of
a tracking device warrant on the person who has been tracked, or whose property has
been tracked. In the case of other warrants, current Rule 41 envisions that the subjects of
the search typically know that they have been searched, usually within a short penod of
time after the search has taken place. Tracking device warrants, on the other hand. are by
their nature covert mntrusions and can be successfully used only when the person being
mvestigated 1S unaware that a tracking device 1s benngTsEd. “The amendment requires
that the officer must serve a copy of the tracking device warrant on the person within 10

e

calendar days after the tracking has ended. That ccemphshed by etther

personally serving the person, or byleaving a copy at the person’s residence or usual

— both

L]

~and By sendmga copy by mail. The Rule also provides, however, that the officer
) PY P

may (for good cause) obtain the court’s permission to delay further t-hs-’ia-r'v_cry of the

warrant  That might be appropniate, for example, where the owner of the tracked

property 1s undetermined, or where the officer establishes that the investigation 1s
- or}gomg and that disclosure of the warrant will compromuse that mvestigation.

Use of a tracking device 1s to be distinguished from other continuous monitorng
or observations that are governed by statutory provisions or caselaw. See Title III
Omnibus Crime Control and Safe Streets Act of 1968, as amended by Title I of the 1968
Eiectrontc Communications Privacy Act, 18 U.S.C. 8§ 2510-2520; United States v.
Biasucci, 786 F.2d 504 (2d Cir. 1986) (use of video camera); United States v. Torres, 751
F.2d 875 (7th Cir. 1984) (television surveillance)

Finaily, amended Rule 41(}(3) 1s a new provision that permets the government to
request. and the magstrate judge to grant, a delay 1n any notice required in Rule 41. The
amendment 1s co-extensive with 18 U.S.C. § 3103a(b). That new provision, added as
part of the Uniting and Strengthening Amenca by Providing Appropnate Tools Required
to Intercept and Obstruct Terronsm (USA PATRIOT) Act of 2001, authorizes a court to

RV
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delay any notice required 1n conjunction with the 1ssuance of any search warrants

SUMMARY OF PUBLIC COMMENTS ON RULE 41.

The Commuttee recerved seven wnitten comments on Rule 41. The commentators
generally approved of the concept of including a reference to tracking-device warrants 1n
the rule. Several commentators, however, offered suggested language that they believed
would clanfy several 1ssues, including the defimtion of probable cause vis a vis tracking
device warrants, and language that would more closely paralle! provisions 1n Title IIl of
the Omnibus Cnme Control Act of 1968.

Mr. Jack E. Horsley, Esq. (02-CR-003)
Matoon, Illinois
October 25, 2002.

Mr. Horsley beheves that the proposed amendments concerning tracking-device
warrants should be adopted

Hon. Joel M. Feldman (02-CR-007)
United States District Court, N.D. Ga,
Atlanta, Georgia

December 2, 2002

Judge Feldman suggests that the Commuttee consider further amendments to Rule
41 regarding warrants used to obtain electronic records from providers of electronic
communications services. He attaches a wnitten inguiry from one of colleagues pomtmo
out a number of questions that are likely to anse 1n such cases.



Criminal Rules Committee Report to Standing Committee 13
Appendix B.

Rule 41. Search and Seizure

May 15, 2003

Hon. Dennis G. Green (02-CR-011)

United States Magistrate Judge

President, Federal Magistrate Judges Assn.
Del Rio, Texas

January 14, 2003,

The Magistrate Judge’s Association generally supports the proposed amendments
to Rule 41. But the Association believes that either the rule itself or the commuttee note
should be changed to clanfy whether a separate warrant 1s needed to enter
consututionally protected property to install the device. The Association states that the
current rule and note are not clear on that point, and beheve that as wniten, unnecessary
hitigation will resuit.

Mr. Kent S. Hofmeister (02-CR-014)
President. Federal Bar Association
Dallas, Texas

February 14, 2003

The Federal Bar Association approves of the amendments to Rule 41, noting that
they fill a void

Mr. Saul Bercovitch (02-CR-015)

Staff Attorney

State Bar of California’s Committee on Federal Courts
December 14, 2003

The Commuttee on Federal Courts for the State Bar of Califormia generally
approves of the proposed amendments to Ruie 41. But 1t raises two ponts that 1t beheves
should be addressed. First, the amendments do not clanfy what the probable cause
finding must be made upon, or whether a showing less than probable cause will suffice.
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Second, the rule does not address the consequences of failure to comply with the delayed
notice provisions in Rule 41(f)(2).

Mr. Eric H. Jaso (02-CR-019)

Counselor to the Assistant Attorney General
Criminal Division

United States Department of Justice
Washington, D.C.,

February 20, 2003

Mr. Jaso, on behalf of the Department of Justice, offers several suggested changes
to the proposed amendments to Rule 41. First, the Department 1s concerned that the
language n Rule 41(d) might be read to require that a warrant 1s required anytime a
tracking-device 1s 1nstalled: he suggests alternative language. Second, he states that some
members of the Appellate Chiefs Working Group recommend deletion of the requirement
that the 1nstallation occur during dayhight hours. And third, he recommends a change to
Rule 41(f)(2)}(C), which permuts delaved notfication following execution of a tracking
device: he behieves that 1t would be better to delete the “good cause shown” language,
and simply cross reference Rule 41(f)(3), which 1s the general provision dealing with
delayed notice.

Mr. William Genego & Mr. Peter Goldberger (02-CR-021)
National Association of Criminal Defense Lawyers
March 21, 2003

NADCL offers a number of suggestions on Rule 41. First, 1t urges the Commttee
to use two benchmarks in amending Rule 41: tradition and junsprudence of 1ssuing
warrants and Title Il of the Omnibus Crime Control Act of 1968. Second, it notes that
there 1s a lack of parallehsm 1n Rule 41(b)(3) and (b)}(4) from (b)(1) and (b)(2); 1t notes
that use of the words “may 1ssue” i (b)(4) are ambiguous. Third, NADCL aiso suggests
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that the rule contain some reference to the fact that a warrant may be 1ssued by distnct
Judges as well as magistrate judges. Fourth, 1t offers suggested language that would
require that the probable cause focus on the specific need for installing the tracking
device and that the government first show that there 1s a genuine need for using a tracking
device. Fafth, regarding Rule 41(e), NADCL again urges the Commuttee to follow Title
I. And finally, with regard to Rule 41(f)(2), 1t states that the current language 1s open-
ended and vague; 1t suggests new wording that 1t believes would require the magistrate
Judge to specify a particular period of time.

GAP REPORT--RULE 41

The Commuttee agreed with the NADCL proposal that the words “has authonty”
should be nserted 1n Rule 41(c)(3), and (4) to paralle] simular language in Rule 41(c)(1)
and (2). The Commuttee also considered, but rejected, a proposal from NADCL to
compietely redraft Rule 41(d) , regarding the finding of probable cause. The Committee
also made minor clanfying changes in the Commuttee Note
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The Reporter pointed out that, as reflected in the comment submitted by the
Department of Justice, the Circuits are split on the question of what the term “sentencing”
means in relation to the 7-day rule in Rule 35. The majority view (six circuits) is that the
7-day period is triggered by the oral pronouncement of the sentence. The minority view
(one circuit), and the one adopted in the proposed amendment, is that the period
commences with the entry of the judgment He noted that the Committee had opted for
the latter position in order to make the rule more consistent with Appellate Rule 4 and
any other rules that might specify when the right to appeal is triggered

Mr Campbell indicated that he favored a change to the proposed amendment that
would substitute the words “entry of judgment” in place “sentencing” throughout the
rule That option, he stated, would avoid the necessity of a separate definitional provision
in the Rule Mr Elwood stated that the Department of Justice was opposed to the
proposed amendment because it interjects yet another delay in the finality of the sentence
for purposes of triggering the Rule 35 provisions. He noted that he favored substituting
the words “oral announcement” or “oral pronouncement” of the sentence as the preferred
language in place of entry of the judgment, which might not actually take place until
weeks or perhaps months after the court announces the sentence

Judges Bucklew and Roll, and Mr Goldberg indicated that in their experience the
entry of judgment usually follows the oral announcement of sentence within a short
period of time

Following additional discussion on whether to use the term “oral announcement”
or “oral pronouncement,” Mr Campbell moved that the proposed amendment be changed
to the effect that the proposed definitional provision in Rule 35(a) be dropped and that the
term “entry of judgment” be used throughout the rule Mr. Goldberg seconded the
motion, which failed by a vote of 4 to 6.

Judge Roll moved that the amendment be revised by dropping the definitional
provision in proposed Rule 35(2), and the term “oral announcement” be used throughout
the rule and that the rule be forwarded to the Standing Committee for action Judge
Bucklew seconded the motion. Following additional brief discussion, the Committee
approved the motion by a vote of 6 to 4 The Reporter responded that he would make the
necessary changes in the Rule and the Committee Note and circulate the draft for the
Committee’s consideration

V. PENDING PROPOSED AMENDMENTS TO RULES
A. Rule 41. Tracking Device Warrants

Judge Miller, as chair of the Rule 41 Subcommittee, reported that the
Subcommittee had agreed on a number of proposed changes to Rule 41 that would
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address first, the issue of tracking-device warrants and second, delayed notification that a
search warrant has been executed

He provided a brief overview of the proposed changes, noting that the Department
of Justice had raised the issue of tracking-device warrants in 1998 and that as a result of
that proposal, he had polled magistrate judges on how they were handling those types of
searches, in the absence of any guidance in Rule 41 itseif The response indicated that
the practice varied throughout the districts. Any proposals to address the issue, however,
were held pending the restyling project. He further noted that the issue of delayed
notification that warrants had been executed had been addressed in Section 213 of the
USA PATRIOT Act and that some amendment to Rule 41 would be appropriate

Judge Miller reported that the Rule 41 Subcommittee had considered a number of
issues in relation to the USA PATRIOT Act First, it had considered whether Section 209
of the Act, which addresses the ability of the government to access unopened voicemail
messages should be addressed in Rule 41 He reported that the Subcommittee
recommended that the topic not be included. Second, the Subcommittee had decided not
to address Section 216 of the Act, which concerns government’s ability to capture certain
addressing information from electronic facilities He noted that such orders were not
search warrants covered by Rule 41 And third, the Subcommittee decided not to address
Section 220 of the Act, which addresses nationwide service of search warrants for
electronic evidence He noted that the section has a sunset provision of December 31,
2005

The Committee concurred in the Subcommittee’s recommendations not to amend
Rule 41 to account for those three new statutory provisions

Judge Miller also reported that Judge D Brock Hornby (Chief Judge, D. Maine)
had recommended that Rule 41 be amended to permit law enforcement officers to return
executed search warrants to the clerk of the court, and not necessarily the issuing judge or
magistrate. Judge Miller noted that the issue had been addressed during the restyling
project and that the Committee had determined that it was preferable to have the returns
made to the magistrate judge designated in the warrant He also noted that the sense of
the Subcommittee was that it would be better to maintain judicial monitoring of the
warrants and that requiring the warrant to be returned to a judicial officer would further
that interest. Judge Bartle spoke in favor of the proposed change, noting that in practice,
warrants are returned to the clerk of the court and not to the issuing magistrate
Following additional discussion by the Committee, it voted 8 to 1 to reject the proposal to
amend Rule 41 by requiring the return to be made to the clerk.

Turning to the Subcommittee’s proposed amendments to Rule 41, Judge Miller
noted that the Subcommittee had proposed that two new definitions for “domestic
terrorism,” “international terrorism,” and “tracking device” be added to Rule 41(a)(2)
He also pointed out the proposed language in revised Rule 41(b)(4) that would explicitly

address the authority of a magistrate judge to issue a tracking device warrant. He noted
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that the proposed amendment would authorize only magistrate judges, and not state
judicial authorities, to issue tracking-device warrants He noted that the Subcommittee
believed that because such warrants often include monitoring across state and district
lines, it would be preferable to vest that authority in federal judicial officers. Following
additional brief discussion, the Committee voted 8 to 0 to adopt the proposed changes

Professor Stith raised the question whether amendments to Rule 41 concerning
tracking-device warrants might supersede other types of searches The Committee
generally agreed that amending Rule 41 would not preclude the development or
recognition of others types of searches, not otherwise addressed in Rule 41 Several
members noted that the traditional caselaw view is that Rule 41 is not intended to provide
an exhaustive list of permissible search warrants

Judge Miller noted that Subcommittee had decided to amend Rule 41(e}(2) into
two main subdivisions, (€)(2)(A), which deals with contents of regular search warrants,
and (e)(2)(B), which addresses the contents of tracking-device warrants. The
Subcommittee used similar parallel construction in Rule 41(f), concerning executing and
returning the warrant Judge Miller informed the Committee that the Subcommittee had
considered several possible alternatives for specifying the length of time a tracking-
device warrant might be used and that it had settled on 45 days. Mr Elwood responded
that the Department of Justice would favor using time limits similar to those used in Title
IIT wiretaps Mr Fiske agreed with that view. Other members, however, expressed
reservations about including the Title I deadlines in Rule 41 and noted that the 45-day
limit should normally provide ample time for authorities to nstall and monitor tracking
devices In addition, the proposed rule permitted officers to seek additional time periods
The Committee rejected the proposal to adopt the Title 111 time limits, instead of the
Subcommittee’s 45-day provision, by a vote of 2 to 7.

Discussion on the time limits continued with focus on the 10-day period for
installing tracking devices in Rule 41(e)(2)(B)(i) Following additional discussion, the
Committee voted 11-0 to amend the proposed rule to provide for 10 calendar days for
installation, which would provide ample time for installation

Several members raised the question whether in light of the time requirements,
AO Form 93 was still correct Mr. MaCabe indicated that those forms are the
responsibility of the Director of the Adminustrative Office and they could be conformed
to meet the Rule’s requirements

Judge Miller continued by pointing out that the Subcommittee had suggested a
major revision of Rule 41(f) to accommodate the differences in regular warrants and
warrants for tracking devices. Following discussion, the Committee agreed to provide in
Rule 41(e)}(2)(A) that the officer executing the warrant should be required to note on
tracking-device warrants the date the device was installed, and the periods during which
the device was used The Committee also agreed to the Subcommittee’s proposed
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amendments for serving a tracking device warrant on the person who was tracked or
whose property was tracked

Finally, Judge Miller pointed out that the Subcommittee had recommended that
Rule 41(f)(3) be added to the rule That provision, which is co-extensive with Section
213 of the USA PATRIOT Act, permits a judge {including a state judicial officer) to
grant a delay for any provision in Rule 41 The Committee discussed the question of
whether that provision would extend only to the “sneak and peek” searches. There was
general agreement that it was not so limited

In that regard, Mr. Pauley urged the Committee to reconsider its decision not
include amendments to Rule 41 that would provide explicitly for covert, or sneak and
peek, searches He pointed out that there was caselaw supporting such searches. Judge
Miller responded that following the comment period for a proposed amendment in 2001
that would have addressed such searches, the Subcommittee had decided not to address
that topic, given the great difficulty in addressing the variety of questions and objections
to any attempt to include coverage of those searches in Rule 41. The Subcommuttee had
decided to recommend that the issue be left with any developing caselaw

Following additional discussion on proposed changes to the proposed Committee
Note, Judge Miller moved that the proposed amendments to Rule 41 be approved and
forwarded to the Standing Committee with a recommendation that they be published for
public comment Judge Bucklew seconded the motion, which carried by a vote of 12-0.

B. Rules Governing § 2254 and § 2255 Proceedings
1. Consideration of Substantive Issues

Judge Trager, chair of the Habeas Rules Subcommittee, reported that the
Subcommittee had considered style and substantive amendments to the Rules Governing
§ 2254 and § 2255 Proceedings He began the discussion by noting that the
Subcommittee had considered several substantive issues that might change current
practice. First, he noted that the Subcommittee had addressed the issue of handling
defective petitions or motions. He pointed out that before the Antiterrorism and Effective
Death Penalty Act of 1996, defective petitions and motions were rejected and returned to
the petitioner or moving party That Act, however, created a one-year statute of
limitations and thus if a court rejects a petition or motion because it does not conform to
the rules, may penalize the person. Thus, the Subcommittee proposed eliminating Rule
2(e) of the § 2254 rules and Rule 2(d) of the § 2255 rules, and including a new provision
in Rule 3 of each of those rules that would parallel Rule 5 of the Federal Rules of Civil
Procedure and require the clerk to file such papers, even if they were in some way
defective If the papers are defective, the Subcommittee envisioned that the court would
direct the petitioner or moving party to correct the deficiencies






MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter
RE: Rule 45. Computing and Extending Time; Proposed Amendment
DATE: October 5, 2004

Under Rule 45(c), additional time for service 1s provided if service is by mail,
leaving with the clerk of the court, or by electronic means, under Civil Rule 5(b)(2)(B),
(€) or (D) respectively The Civil Rules Committee has proposed an amendment o Civil
Rule 6, which would clarify that the three-day period is added after the prescribed period
in the rules That amendment has been approved by the Judicial Conference and is

pending before the Supreme Court. The Appellate Rules Committee is considering a
similar amendment to its rules

The Civil Rule 6 amendment and Committee Note are attached

Judge Carnes has suggested that the Criminal Rules Committee might wish to
consider whether to make a similar amendment to Rule 45

This item is on the agenda for the October meeting in Santa Fe
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE’

Rule 6. Time
*h kkk

(e) Additional Time After Certain Kinds of Service

Fder Rule 5(b)(2)B);(€)or-(P). Whenever a party has
he—riod . e ] ,
proceedings must or may act within a prescribed period after
]  coof . ] ] -
notiecor-papertsservedupomntheparty service and service is
made under Rule 5(b)(2)(B), (C), or (D), 3 days shati-be are

added to after the prescribed period would otherwise expire

under subdivision (a).

Committee Note

Rule 6(e) is amended to remove any doubt as to the method for
extending the time to respond after service by mail, leaving with the
clerk of court, electronic means, or other means consented to by the
party served. Three days are added after the prescribed period
otherwise expires under Rule 6(a). Intermediate Saturdays, Sundays,
and legal holidays are included in counting these added three days.

" New material 1s underlined; matter to be omutted is lined through.



2 FEDERAL RULES OF CIVIL PROCEDURE

If the third day is a Saturday, Sunday, or legal holiday, the last day
to act is the next day that is not a Saturday, Sunday, or legal holiday.
The effect of invoking the day when the prescribed period would
otherwise expire under Rule 6(a) can be illustrated by assuming that
the thirtieth day of a thirty-day period is a Saturday. Under Rule 6(a)
the period expires on the next day that is not a Sunday or legal
holiday. If the following Monday is a legal holiday, under Rule 6(a)
the period expires on Tuesday. Three days are then added —
Wednesday, Thursday, and Friday as the third and final day to act.
If the period prescribed expires on a Friday, the three added days are
Saturday, Sunday, and Monday, which is the third and final day to act
unless it is a legal holiday. If Monday is a legal holiday, the next day
that is not a legal holiday is the third and final day to act.

Application of Rule 6(¢) to a period that is less than eleven days
can be illustrated by a paper that is served by mailing on a Friday. If
ten days are allowed to respond, intermediate Saturdays, Sundays,
and legal holidays are excluded in determining when the period
expires under Rule 6(a). If there is no legal holiday, the period
expires on the Friday two weeks after the paper was mailed. The
three added Rule 6(¢) days are Saturday, Sunday, and Monday, which
is the third and final day to act unless it is a legal holiday. If Monday
is a legal holiday, the next day that is not a legal holiday is the final
day to act.

Rule 6(e) as Published

This recommendation modifies the version of Rule 6(e) that was
published for comment as follows:

(e} Additional Time After Certain Kinds of Service Huder

Rule-5(h)(2)(B);E€)5-or(B): Whenever a party hastheright-or
isrequired-todosome-actortake someproceedings must or may

Rules App C-3
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act w1thm a prescnbed penod aﬁer tlwservrccvfanotrceorothcr

party service and service is made under Rule 5(b)(2)(B) (C), or
(D), 3 days shaltbe are added to after the preseribed period.

The changes from the published version eliminate ambiguities
that were detected in the published version. Since the primary
purpose of the amendment is to eliminate ambiguities, recognizing
that the actual number of days allowed 1s a secondary concern, the
changes do not require republication.

Discussion

Publication of any day-counting amendment inevitably attracts
suggestions that all the time periods in the rules should be
reconsidered. Improvements are urged both in expression and in
function. The most satisfactory approach to this large task is likely
to involve all the sets of procedural rules; establishing uniform
methods that can be relied upon in all federal-court settings. The
Standing Committee has recognized these pleas; the long-range
agenda includes a joint project to reconsider the time rules. Until that
project matures, room remains for smaller-scale improvements in
individual sets of rules. The Appellate Rules Committee is
considering changes to Appellate Rule 26(c) to parallel the proposed
Rule 6(e) changes — indeed, it was the Appellate Rules Committee
that referred these questions to the Civil Rules Committee for
consideration. The proposal made here reflects helpful advice and
comments made by the Appellate Rules Committee and its Reporter,
Professor Schiltz. Both Professor Schiltz and the Reporter to the
Bankruptcy Rules Committee, Professor Morris, are in agreement
with the approach the Civil Rules Committee is taking.

Cases and commentary have recognized four possible means of
calculating the three days added by present Rule 6(e). Practicing
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attorneys report that much time is devoted to nervous counting and
recounting the days. Achieving a clear answer is the first concern.
In the abstract, there is much to be said for counting the three added
days before the prescribed period is counted — the underlying theory
is that a paper served by mail or the other means incorporated in Rule
6(¢) may take up to three days to arrive. But an informal survey of
practicing attorneys revealed that almost all add the three days at the
end. Transition to a clear new rule will work best if the new rule
conforms closely to what most attorneys have been doing anyway.

The premise that three days should be added at the end of the
prescribed period could be implemented in different ways. The
shortest extension would be provided by adding three days after
counting the days in the original period without regard to any
Saturday, Sunday, or legal holiday. If the last prescribed day is a
Saturday, for example, day 1 would be Sunday, day 2 would be
Monday even if Monday is a legal holiday, and day 3 would be
Tuesday. The act would be due on Tuesday;-in this illustration, the
3 added days would not extend the time to act. An intermediate
extension could be provided by looking to the last day to act under
Rule 6(a) before counting the three added days. In the example just
given the original period would expire on Tuesday, the first day that
is not a Saturday, Sunday, or legal holiday. Wednesday, Thursday,
and Friday would be the three added days.

In determining how to express in the rule the method of
calculating the addition of three days, the Civil Rules Committee has
attempted to be clear, resolving the ambiguities that the public
comment had pointed out; consistent with proposed Appellate Rule
26(c) and with the corresponding Bankruptcy Rules; and to provide
the maximum time to act that meets these goals. The method of
calculation that achieves all these objectives is to count to the end of
the prescribed period under Rule 6(a), using all the time-counting
rules except the three-day extension, and then add three days. The

Rules App. C-3
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rule language set out above 1s clear and consistent with the Appellate
Rules. After the end of the prescribed period 1s identified, three days
are added. The Notes provide explicit direction on how to treat
intermediate Saturdays, Sundays, and legal holidays. The last day to
act is the third day, unless the third day is a Saturday, Sunday, or
legal holiday. The last day to act in that case is the next day that is
not a Saturday, Sunday, or legal holiday.!

This formulation is consistent with the Appellate Rule calculation
and as generous as that consistency allows. Application is illustrated
in the Committee Note. One way to explain the result is that no
Saturday, Sunday, or legal holiday 1s to be counted against more than
one excluston. Adoption of this recomnmendation reflects the view
that such an extension will not often interfere with the real-world
pace of litigation.

Rule 6(a) states that the last of the counted days is included 1n
calculating time limits unless, among other things, the required act 1s
filing a paper 1n court and the day is one on which weather or other
conditions have made the clerk’s office mnaccessible. There is no

! In April 2004, the Civil Rules Committee agreed on language that would have
excluded intermediate Saturdays, Sundays, and legal holidays in the calculation of
the three days following the expiration of the prescribed period.

The full Committee has agreed unanimously to revise that language The
revision resulted from the recogmition that the Commuttee mistakenly believed its
approach was consistent with the approach of proposed Appellate Rule 26. The
Appellate Rule approach 1s simply to count the prescribed period, making use of all
of the timecountmg rules save the three-day extension. After the end of the
prescribed period 15 identified, three “real” (i e , calendar) days are added. The
effect of the language the Civil Rules Commuttee first adopted in April 2004
excluded intermediate Saturdays, Sundays, or holidays in calculating the three days,
which was inconsistent with the Appellate Rules approach.
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apparent reason to address this circumstance in Rule 6(e). If the
clerk’s office is inaccessible on the last day counted under Rule 6(e),
the time to act is extended by Rule 6(a). Inaccessibility during the
period before the last day counted under Rule 6(e) does not warrant
any additional extension.

Changes Made After Publication and Comment

Changes were made to clarify further the method of counting the
three days added after service under Rule 5(b)(2)(B), (C), or (D).

Summary of Comments

03-CV-001, Thomas J. Yerbich (Court Rules Attorney, D.Alaska):
(1) Suggests that Rule 6(a) should be amended to ensure that the
three days added by Rule 6(e) do not convert all 10-day periods to
13-day periods: “(a) * * * When the period of time prescribed or

allowed is less than 11 days determined without regard to subdivision
(e), intermediate Saturdays * * *»

(2) Urges that a further change should be made to ensure that time
is not extended too much, and computations are not complicated too
much, for situations in which the period ends on a Saturday, Sunday,
or legal holiday. If the period ends on a Saturday, for example, the
three Rule 6(¢) days should begin on Sunday, not Monday or the next
day that is not a legal holiday. Possible confusion arises from
referring to a “period” to act — the period ends not on Saturday but
on Monday, implying that the three days are added after Monday. To
fix this problem, substitute “aumber of days” for “period”:

Whenever a party must or may act within a prescribed period
number of days after service and service is made under Rule
5(b)(2)(B), (C), or (D), 3 days are added after the pertod number

of days [expires?].

Rules App C-7
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(This comment includes several examples of ways to calculate in
“business days” and “calendar days.”)

(3) Offers a proposal for the “counting backward” question —
what happens if you must act “10 days before” a defined day and the
tenth day before is a Saturday, Sunday, or legal holiday. May you
file on Monday, or the next day that is not a legal holiday, even
though it is less than 10 days before the defined day? The proposal
relies on “not later than” to say that you must file before the 10th
day:

(f) Whenever a party has the right or is required to do some act
or take some proceedings within a period of time before a
specified date or event prescribed or allowed by these rules, by
the local rules of any district court, or by order of court, or by any
applicable statute, the right must be exercised, the required act
performed or the proceedings taken, not later than the prescribed
time preceding the specified date or event )

03-CV-003, Professor Patrick J. Schiltz: Professor Schiltz describes
adraft Committee Note for the parallef amendment of Appellate Rule
26(c), recommending the opposite answer to the question addressed
by Comment 03-CV-001:

Under the amendment, a party that is required or permitted to act
within a prescribed period should first calculate that period, without
reference to the 3-day extension provided by Rule 26(c), but with
reference to the other time computation provisions of the Appellate
Rules. (For example, if the prescribed period is less than 11 days, the
party should exclude intermediate Saturdays, Sundays, and legal
holidays, as instructed by Rule 26(a)(2). After the party has
identified the date on which the prescribed period would expire but
for the operation of Rule 26(c), the party should add 3 calendar days.
The party must act by the third day of the extension, unless that day
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is a Saturday, Sunday, or legal holiday, in which case the party must
act by the next day that is not a Saturday, Sunday, or legal holiday.

To illustrate further: A paper is served by mail on Thursday,
August 11, 2005. The prescribed time to respond is 30 days.
Whether or not there are intervening legal holidays, the prescribed
period ends on Monday, September 12 (because the 30th day falls on
a Saturday, the prescribed period extends to the following Monday).
Under Rule 26(c), three calendar days are added — Tuesday,
Wednesday, and Thursday — and thus the response is due on
Thursday, September 1, 2005.

(If the Appellate Rules version is adopted, it should be in the form
approved by the Appellate Rules Committee.)

03-CV-007, S. Christopher Slatten. Esq.: Amended Rule 6(e) remains
ambiguous. Do we add 3 “calendar days” or 3 “business days™? It
would be good to emulate appellate Rule 26(c) by providing that “3
calendar days are added after the period.” -f the period ends on
Friday, for example, Saturday, Sunday, and Monday are the 3 days.

03-CV-008, State Bar of California Committee on Federal Courts:
Supports the clarification.

03-CV-009, State Bar of Michigan Committee on United States
Courts: (1) Federal time-counting rules are too complicated. A
uniform set of rules, based on calendar weeks, should be substituted
for Civil, Criminal, and Appellate Rules. (2) The Committee Note
rejects the argument that the 3 added days are an independent penod
of less than 11 days, so that Saturdays, Sundays, and legal holidays
are excluded. But the Rule remains ambiguous. It should say: “3
consecutive calendar days are added after the period.” (3) The rule
remains ambiguous as to the time when the “prescribed period” ends.
If the last day is a Saturday, Sunday, or legal holiday, does it end
only on the next day that is none of those? Clarity can be achieved

Rules App C-9
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by saying: “The 3 days must be added before determining whether
the last day of the period falls on a day that requires extension under
Rule 6(a).”

03-CV-011, Peter D. Keisler, Assistant Attorney General, Civil
Division, U.S. Department of Justice: Suggests one addition: “3
calendar days are added after the period.” “[T]his addition will make
absolutely clear the Committee’s intention that parties include
weekends and holidays when counting the three extra days.”

03-CV-012, Alex Manners, Compul aw: Ambiguities remain. First,
the 3 additional days should be described as “calendar days,” to

ensure that Saturdays, Sundays, and legal holidays are counted.
Second, it may be uncertain when a period ends if the last day is a
Saturday, Sunday, or legal holiday. Are the 3 days added after the
last day to act if there were no extension? This can be made clear by
adding this at the end: “If the original period is less than 11 days, the
original period is subject to Rule 6(a), whereby hohdays™ and
weekends are excluded from the computation, and then three calendar
days are added.”

03-CV-013, Federal Magistrate Judges Assn., by Hon, Louisa S
Porter: Supports the proposal. But time calculations under Rule 6 are
still “rather complex,” and indeed “border on being labyrinthian and
require ‘finger counting,” a very fallible method.” The Standing
Committee and Advisory Committee should “revisit Rule 6 in its
entirety with an eye toward promulgating a rule based in ‘running
time’ tied to a calendar week or multiples thereof.”

Rule 27(a)(2)

The Advisory Committee recommends approval for adoption of
amended Rule 27(a)(2) as follows:



(¢) |Rescinded].

(d} For Motions—Affidavits. A wntten motion, other
than one which may be heard ex parte, and notice of the
hearing thereof shall be served not later than 5 days before the
time specified for the hearing, untess a different penod 1s
fined by these rules or by order of the court  Such an crder
may for cause shown be made on ex parte apphcation  When
a motton 15 supported by affidavit, the affidavit shall be served
with the motion, and, except as otherwise provided m Rule
59(c}, oppostng affidavits may be served not later than 1 day
before the hearing, unless the court permits them to be served
at some other hme

{¢) Motions, Notices of Hearing, and Affidavits.

(1) In General. A written motton and notice of the
hearing must be served at least 5 days before the time
specified for the hearing, with the following
exceptions

(A)
(B)
©

when the motion may be heard ex parte,
when these rules set a different penod or

when a court order — which a party may, for
good cause, apply for ex parte -— sets a different
penod

(2) Supporting Affidavit. Any affidavit supporting a
motion must be served with the motion Except as
Rute 59(c) provides otherwise, any opposing affidavit
must be served at least 1' day before the heanng,
unless the court pernmits service at another time

(¢) Additional Time After Service Under Rule
5(b)(2)(B), (C), or (D). Whenever a party has the nght or s
required to do some act or take some proceedings within a
prescribed penod afier the service of a notice or other paper
upon the party and the notice o1 paper 1s served upon the party
under Rule S(b}2)(B), (C), or (D}, 3 days shall be added to
the prescribed period

Adaditional Time After Certain Kinds of Service.
Whenewet a party must or may act within a specified
timepresertbed period after service and service 1s made
under Rule 5(M(2)C), (D}, (E), or (F), 3 days are added to
the penod 2

(d)

|

COMMITTEE NOTE

The language of Rule 6 has been amended as part of the general restyling of the Crvil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are mntended to be stylistic only

| Kimble: global check whether we use the numeral 1

(3"

Cooper The Judicial Conference has sent to the Supreme Court a proposed amendment of present Rule 6(e) We need to

find a way to flag this development when we publish the Style package One approach would be to retan present Rule 6(e)

1o the left column, and add a footnote to Style 6{d) “A proposed amendment of present Rule 6(e} 15 pending

fat s

adopted, the Style Rule 6(d} will conclude “3 days are added after the time would otherwise expire under (a) ”

Cwvil Rules 1-15
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Dave Schlueter, Reporter
RE: Official Forms for § 2254 and § 2255 Filings
DATE: September 30, 2004

Attached is a letter from Magistrate Judge Tommy Miller, a former member of the
Committee, concerning the use of the soon-to-be new national forms for § 2254 and §
2255 actions. Unless Congress acts to amend the rules governing those actions, or the
forms themsetves, both the amended rules and forms will be effective on December 1,

2004,

This item is on the agenda for discussion at the meeting in Santa Fe






September 3, 2004

The Honorable Claude M. Hilton, Chief Judge
United States District Court for the
Eastern District of Virginia
401 Courthouse Square
Alexandria, VA 22314-5799

Re:  Revised Habeas Corpus Forms for 28 U S C § 2254 and § 2255 Proceedings
Dear Chief Judge Hilton:

I request that you place on the agenda for the district meeting in October at the Tides Inn the
question of whether this district should begin using the revised § 2254 and § 2255 forms. These
forms will go into effect nationally as recommended forms on December 1, 2004 and accompany
the revision of the rules for § 2254 and § 2255 actions

During my time on the Criminal Rules Committee, I was assigned to a subcommittee which
revised the § 2254 and § 2255 rules, as well as the accompanying forms. The purpose of the revision
was to incorporate stylistic changes 1n the rules, as well as to make the rules comply with substantive
changes in the law since their adoptionn 1976 We rewrote the recommended national forms, in an
effort to simplify the language for the mostly pro se petitioners, and to make the life of the assigned
judge easier The forms also require information that will alert the Court to possible statute of
limitations issues, as well as successive petition issues. [ have attached a copy of the forms for your
consideration.

It is my recommendation that the judges of the Eastern Dustrict of Virginia adopt these forms
and require the petitioners to use them in all filings subsequent to December 1, 2004. To implement
the use of the § 2254 forms, it is also my recommendation that we seek the agreement of the judges
in the Western District of Virginia to use the revised national forms to mininmze confusion in
Virginia If all agree to the use of the new forms, then [ think it would be appropriate to alert the
Attorney General of Virginia, as well as the Virginia Department of Corrections, to the change and
require the Department of Corrections to provide the updated forms to the state inmates on
December 1, 2004 or as soon thereafter as the state bureaucracy can comply with the order.

Implementing the use of the § 2255 forms may be more difficult, since the prisoners are
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scattered at many federal institutions across the country. The Rules Committee may soon contact the
Bureau of Prisons to request the distribution of the new forms to prisoners

Respecttfully submitted,

Tommy E. Miller
United States Magistrate Judge

TEM:plc
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director
UNITED STATES COURTS JOHN K RABIL]
CLARENCE A LEE, JR Chief
Associate Director WASHINGTON, D.C. 20544

Rules Commuttee Support Office

October 7, 2004
MEMORANDUM TO CRIMINAL RULES COMMITTEE
SUBJECT:  Victims' Rights and Rule 11Amendments Legislation

Victims' Rights Act

The House of Representatives passed the Justice for All Act of 2004 (H.R. 5107) on
October 6, 2004. The first part of the bill provides victims with certain rights of allocution
broader than the rights provided themn under the proposed amendments to Rule 32, which were
approved by the Judicial Conference in September 2004. The Senate earlier passed provisions
similar to the House version in the Scott Campbell, Stephanie Roper, Wendy Preston, Lourana
Gillis, and Nila Lynn Crime Victims' Rights Act (8. 2329) But the House-passed bill combined
the victims' rights provisions with major provisions dealing with DNA evidence, which the
Department of Justice opposes. It is unlikely that the Senate will pass the House version at this
late date.

In accordance with the recommendation of the Criminal Rules Committee, the Committec
on Rules of Practice and Procedure recommended to the Judicial Conference that the proposed
amendments to Criminal Rule 32 be withdrawn “prior to the September Judicial Conference
session if the pending legislation were to be enacted in the meantime.” We advised the staff of
the House Judiciary Committee of the amendments to Rule 32 in the attached memorandum and
pointed out the differences between the two versions. In a later memorandum (attached), we
raised concerns with another provision in the pending bill that provided victims with a right to
petition the court of appeals for a writ of mandamus if the district court denies the relief sought
by a victim. Under the bill, the court of appeals must consider the petition within 72 hours, and it
must indicate in writing its reasons on the record for denying relief. Moreover, a single judge of
the court of appeals can issue the mandamus writ.

Defending America's Most Vulnerable: Safe Access to Drug Treatment and
Child Protection Act of 2004 (H.R. 4547)

On September 23, 2004, the House Judiciary Committee's Subcommittee on Crime,
Terrorism, and Homeland Security marked up IT R. 4547, which increases the mandatory
mimimum sentences on drug offenses involving children No similar bill is pending in the
Senate, and 1t 1s unlikely that the legislation will pass at this late date

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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Section 9 of H.R. 4547 would have amended Rule 11 to impose conditions on a court
before it could accept a plea agreement. The conditions were designed to ensure that the
acceptance of every plea agreement is consistent with the “statutory purposes of sentencing and
the sentencing gmdehnes.” For example, a court would be required to make specific findings
that certain plea agreements adequately reflect the “seriousness of the actual offense behavior.”
On September 20, 2004, we advised Congress that the proposed amendment of Rule 11 was
inconsistent with the Rules Enabling Act. We also expressed opposition to the sentencing
provisions. The Rule 11 provision was deleted from the bill during the September 23 mark-up
session. A copy of the letter sent to Congress and an excerpt of the bill containing the Rule 11

provisions are attached.

John K. Rabig)

Attachments






LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director
UNITED STATES COURTS JOHN K RABIEJ
CLARENCE A LEE, JR. Chief
Associate Director WASHINGTON, D.C. 20544 Rules Commuttee Support Office
June 22, 2004
Via Fax

MEMORANDUM TO BLAINE S. MERITT
SHBIECT:  Proposed Amendments to Criminal Rule 32 R;s%afding Victim Allocution

Judge David F. Levi asked me to send you a copy of the amendments to Criminal Rule 32
proposed by the Advisory Committee on Criminal Rules. At its June 17-18 meeting, the
Committee on Rules of Practice and Procedure (Standing Committee) concurred with the
advisory committee's recommendation to forward the amendments to the Judicial Conference for
transmission to the Supreme Court. If approved by the Conference and Supreme Court, the
amendments will be submitted to Congress by May 1, 2005, and they will take effect on
December 1, 2005, unless Congress acts otherwise. -

The proposed amendments provide a victim with an oppartunity to address the court
before it imposes a sentence. Under the amendments, a court may limit the number of victims
who may address it in cases involving multiple victims. The advisory committee noted that
legislation is pending that would provide victims with an allocution right at any “public
proceeding involving release, plea, or sentencing” (H.R. 4342). If Congress passes the
legislation before action is taken by the Judicial Conference, the Standing Committee agreed
with the advisory committee's recommendation to withdraw the proposed amendments.

There are several noteworthy differences in the allocution rights accorded victims in the

proposed amendments from those accorded in the pending legislation. First, the amendments

* extend allocution rights only to a victim of a felony offense: -The pending legislation extends the
right to all victims, including a victim of a petty offense. Second, the amendments provide a
court with some discretion about the manner 1n which victims are to be heard, authorizing a court
to require, in some cases, that the victim present information only in the form of a written
statement. Under the pending legislation, a victim is entitled to be heard at the public
proceeding. Third, the amendments apply to sentencing proceedings. The pending legislation
applies to any proceeding involving release, plea, or sentencing. The advisory committee was
aware of the expanded allocution rights accorded a victim in the pending legislation, but
determined that the better course was to retain the scope of the amendments in the form that they
were published for public comment.

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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If you have any questions regarding this material, please call me at 502-1820

Attachment

cg: Honorable David F. Levi
Honorable Ed Carnes
Michael Blommer
Peter McCabe

S B

John K. Rabiej

. Thank you.



LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Dnrector .
UNITED STATES COURTS JOHN K RABIEJ
CLARENCE A LEE,JR Chet
Associate Director WASHINGTON, D.C. 20544 Rules Commmttee Support Office
September 22, 2004

MEMORANDUM TO MARK EVANS
SUBJECT: Mandamus Provision in HR. 5107

Section 102 of H.R. 5107 adds new § 3771(d)(3) to title 18, United States Code. The
new section provides a victim the right to petition a court of appeals for a writ of mandamus and
sets out procedures governing consideration of the petition. We have several concerns about it.

The new provision requires a court of appeals to “take up and decide” an application fora
writ of mandamus within “72 hours.” Setting the deadline in terms of “hours” raises problems.
The Federal Rules of Appellate Procedure have specific provisions determining time periods
based on “days™ that account for intervening weekends and holidays. (F.R.A.P. 26.) Nowhere in
the rules are there provisions on counting hours set as a deadline. If a petition is filed at 4:00
p.m. on a Thursday, for example, must the court act on it by 4:00 p.m. on Sunday? More
importantly, the 72-hour period is too short and unworkable. Under Appellate Rule 21(b), the
court must provide the respondent an opportunity to answer within a fixed time. It also
authorizes the court to invite the trial-court judge to address the petition. It would be extremely
difficult if not impossible in most cases for the court to: (1) review the petition; (2) decide
whether to ask for an answer; (3) give the respondent time to file an answer; (4) read that answer;
and (5) make a decision— all in 72 hours.

The issues that can be expected to arise in petitions for a writ of mandamus under the Act
appear to be straightforward and likely can be disposed expeditiously in most cases. But 72
hours does not seem feasible. We suggest that the time period be revised to refer to “days” and
that more time be allotted.

A new sentence has been added to the mandamus provision that may generate confusion
and litigation. It should be deleted. Under the Act, “[t]he court of appeals may issue the writ on
the order of a single judge pursuant to circuit rule or the Federal Rules of Appellate Procedure.”
Assuming that issuing a writ of mandamus is intended to mean the same thing as deciding to
grant the writ of mandamus, the provision conflicts with the national rules. Federal Rule of
Appellate Procedure 27(c) permits a single judge to act on behalf of the court in ruling on routine
procedural motions, but not in deciding an appeal or other proceeding on the merits. The rule
provides that: “[a] circuit judge may act alone on any motion, but may not dismiss or otherwise

A TRADITION QF SERVICE TC THE FEDERAL JUDICIARY
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determine an appeal or other proceedings.” In other words, a single judge can issue procedural
orders regarding such things as page limits or deadlines, but a single judge may not decide any
“proceeding,” including a writ of mandamus, on the merits. Since the circuit rules cannot be
inconsistent with the federal rules, the added sentence becomes meaningless, because a single
judge cannot decide the mandamus petition “pursuant to circuit rule or the Federal Rules of
Appellate Procedure.” Although meaningless, the sentence will likely cause confusion and
unnecessary satellite litigation. A single judge cannot act alone in any other proceeding, and
there is no good reason to provide an exception in this case.

Please feel free to contact me to talk about any of this.

=

John K. Rabiej

cc: Honorable David F. Levi
Honorable Samuel A. Alito
Professor Daniel R. Coquillette
Professor Patrick J. Schiltz
Peter G. McCabe, Secretary
Kim M. Whatley
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Union Calendar No. 434
"3 H,R. 5107

{Report No. 108-711]

To protect erime vietims’' rights, to ehmunate the substantial backlog of
DNA samples collected from ecrime scenes and convicted offenders, to
improve and expand the DNA testing capacity of Federal, State, and
local crime laboratories, to increase research and development of new
DNA testing technologies, to develop new trainng programs regarding
the collection and use of DNA evidence, to provide post-conviction testing
of DNA evidence to exonerate the innocent, to improve the performance
of counsel m State capital cases, and for other purposes

IN THE HOUSE OF REPRESENTATIVES

SEPTEMBER 21, 2004
Mr. SEXSENBRENNER {for lumself, Mr CoNYERS, Mr Cuasor, Mr COBLE,
Mr DELAHUNT, Ms PRYCE of Ohio, Mr. GREEN of Wisconsin, Mr.
ScoTT of Virginia, Mr JeENKINS, Mr ScHIFF, Mr. WEINER, Ms. Harr,
Mr. Bacuus, Ms BArpwiN, Mr KELLER, and Mr. NADLER) introduced
the followming bill, which was referred to the Committee on the Judiciary

SEPTEMBER 30, 2004

Comunitted to the Comnuttee of the Whole House on the State of the Union
and ordered to be prmted

A BILL

To protect crime vietims’ rights, to eliminate the substantial
backlog of DNA samples collected from crime scenes
and convicted offenders, to improve and expand the DNA
testing capacity of Federal, State, and local ¢rime labora-
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tories, to inerease rescarch and development of new DNA
testing technologies, to develop new traming programs
regarding the collection and use of DNA ewidence, to
provide post-conviction testing of DNA evidence to exon-
erate the innocent, to improve the performance of counsel
in State capital cases, and for other purposes.

Be it enacted by the Senute and House of Representua-
tiwes of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the
“Justice for All Act of 2004”.

(b) TABLE OF CONTENTS.—The table of contents for

this Act 1s as follows:
Sec 1 Short title, table of contents

TITLE I-SCOTT CAMBELL, STEPHANIE ROPER, WENDY PRES-
TON, LOUARNA GILLIS, AND NILA LYNN CRIME VICTIMS
RIGHTS ACT

Sec. 101. Short title.

Bec 102. Criune victuns’ rights

Sec. 103. Increased resources for enforcement of erime vietims’ rights
SBec 104 Reports,

TITLE OI—DEBBIE SMITH ACT OF 2004

Sec. 201. Short title

See. 202 Debbie Smith DNA Backlog Grant Program.

Sec. 203 Expansion of Combined DNA Index System.

Sec 204 Tolling of statute of huutations

Sec 205 Legal assistance for victims of wnolence

Sec 206 Ensunng pnvate laboratory assistance m elmmnating DNA backlog

TITLE III—DNA SEXUAL ASSAULT JUSTICE ACT OF 2004

Sec 301 Short title

Sec 302 Ensuring publie erime laboratory comphance with Federal standards

Sec. 303 DNA traimng and education for law enforcement, correctional per-
sonuel, and court officers

Seec 304 BSexual assault forensie exam program grants

See 305 DNA research and development

See 306. National Forensie Seienee Commussion.

Sce 307, FBI DNA programs

«HR 5107 RH
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Sec

Sec

Sec

Sec.

Sec
Sec

3

308 DNA identification of missing persons

309 Enhanced eriminal penalties for unauthorized diselosure or use of
DNA information

310 Tribal coalition grants

311 Expansion of Paul Coverdell Forensic Sciences Improvement Grant
Program

312 Report to Congress

TITLE IV—INNOCENCE PROTECTION ACT OF 2004
401. Shart tatle.

Subtitle A-—Exonerating the innocent through DNA testing

411 Federal post-convietion DNA testing

412 Kirk Bloodsworth Post-Conviction DNA Testing Grant Program.

413, Incentive grants to States to ensure consderation of claims of actual
innocence

Subtitle B—Improving the quality of representation m State capital cases

See

See,

See

Sec.

Sec

Sec,

See.

See

421 Capital representation unprovement grants

422 Capital prosecution unprovement grants

423 Appheations.

424. State reports

425. BEvaluations by Inspector General and admmstrative remedies.
426. Authorization of appropriations.

Subtitle C—Compensation for the wrongfully convieted

431 Increased compensation 1 Federal cases for the wrongtully convicted.
432 Bense of Congress regarding compensation m State death penalty
cases

TITLE I—SCOTT CAMBELL,

STEPHANIE ROPER, WENDY
PRESTON, LOUARNA GILLIS,
AND NILA LYNN CRIME VIC-
TIMS’ RIGHTS ACT

SEC. 101. SHORT TITLE.

This title may be cited as the “Scott Campbell,

8 Stephanie Roper, Wendy Preston, Louarna Gillis, and

9 Nila Lynn Crime Victims’ Rights Act”.

+«HR 5107 RH
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SEC. 102. CRIME VICTIMS’ RIGHTS.

(a) AMENDMENT TO TiTLE 18.—Part IT of title 18,
United States Code, is amended by adding at the end the
following:

“CHAPTER 237—CRIME VICTIMS’ RIGHTS

“Bec.
“3771. Crime victims’ rights

“§3771. Crime victims’ rights
“(a) Ricars o CRIME VICTIMS.—A crime victim
has the following rights:

“(1) The right to be reasonably protected from
the accused.

“(2) The right to rcasonable, accurate, ax
timely notice of any public court proceeding /involv-
ing the crime or of any release or escape of the ac-
cused.

“(3) The right not to be excluded from any
such public court proceeding, unless the court deter-
mines that testimony by the vietim would be materi-
ally m the victim heard other testimony at
that proceeding.

“(4) The right to be reasonably heard at any

public proceeding@lfving rclease, plea, pr” sen-

tencing) o GV\-") WM‘L @W% R

“(5) The reasonable right to confer with the at-

torney for the Government in the case.

<HR 5107 RH
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“(6) The right to full and timely restitution as
provided in law.

“(7) The right to proceedings free from unrea-
sonable delay.

“(8) The right to be treated with fairness and

o Y " N

with respect for the vietim’s dignity and privacy.

7 “(b) RicHTS AFFORDED.—In any court proceeding

8 involving an offense against a crime vietim, the eourt shall

9 ensure that the erime victim 1s afforded, the rights de- i
malaiac 6 defermiazlon

10 seribed in subsection (a). Before éenymg—zsme-ﬂeﬁm-

11 he mght deseribed in subsection (a)(3), the court shall

12 make every effort to permit the fullest attendance possible

13 by the vietim and shall consider rcasonable alternatives

14 to the cxclusion of the vietim from the criminal pro-

15 ceeding. The reasons for any decision denying relief under

16 this chapter shall be clearly stated on the record.

17 “(¢) BEST EFFORTS TO ACCORD RIGHTS.—

18 “(1) GOVERNMENT.—Officers and employees of
19 the Department of Justice and other departments
20 and agencies of the United States engaged in the de-
21 tection, investigation, or prosecution of crime shall
22 make their best efforts to see that crime victims are
23 notified of, and accorded, the rights described in
24 subsection (a).

+HR 5107 RH
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“(2) ADVICE OF ATTORNEY.—The prosceutor
shall advise the erime vietim that the erime vietim
can seck the adviece of an attorney with respect to
the rights described in subsection (a).

“(3) NoTicE.—Notice of release otherwise re-
guired pursuant to this chapter shall not be given if
such notice may endanger the safety of any person.
“(d) ENFORCEMENT AND LIMITATIONS.—

“(1) RicuTs.—The crime victim or the erime
victim’s lawful representative, and the attorney for
the Government may assert the rights deseribed in
subsection (a). A person accused of the erime may
not obtain any form of relief under this chapter.

“(2) MULTIPLE CRIME VICTIMS.—In a ecasc
where the court finds that the number of erime vie-
tims makes it impracticable to accord all of the
crime vietims the rights described in subsection (a),
the court shall fashion a reasonable procedure to
pive effect to this chapter that does not unduly com-
plicate or prolong the proceedings.

“(3) MOTION FOR RELIEF AND WRIT OF MAN-
DAMUS.—The rights described in subsection (a) shall
be asserted in the district court in which a defend-
ant is being prosecuted for the crime or, if no pros-

ecution is underway, in the district court in the dis-

HR 5107 RH
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trict in which the erime oceurredf The distriet court
shall take up and decide ton forthwith. If
the distriet court denies the relief sought, the mov-
ant may petition the court of appeals for a writ of
mandamus. The court of appeals may issue the writ
on the order of a single judge pursuant to circuit
rule or the Federal Rules of Appellate Procedure.
The court of appeals shall take up and decide such
application forthwith within 72 hours after the peti-

tion has been filed. In no event shall proceedings be

stayed or subject to a continuance of more than five Aaﬂ f

I_daﬁ, &1 &mqg‘dﬁendan't‘s—m’ght‘, l to-s—speedsy Eﬂ.a&?

for purposes of enforeing this chapter. ,C// 5 daaies

B . . . ' L&

(4) ERROR.—In any appeal in a criminal case, Y’J“”{- jou7 ’

the Government may assert as crror the distriet ye4as™ d
court’s denial of any crime vietim's right in the pro- b-‘ 5{7.4-4 4
ceeding to which the appeal relates.

“(5) LIMITATION ON RELIEF.—In no case shall W ,’whﬂ W

a failure to afford a right under this chapter provide

grounds for a new trial, erte—reopena-plea—orasenr— W
- - 52 o)
+Lenee—exeept-in—the case of restitution—as—provided vy
An-title 18T
“(6) NO CAUSE OF ACTION.—Nothing in this
chapter shall be construed to authorize a cause of

action for damages or to ecreate, to enlarge, or to

*HR 5107 RH
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Page 7, line 20, strike “, or” and all that follows
through the end of line 22 and insert . A vietim may
make a motion to re-open a plea or sentence only if—

“(A) the vietim has asserted the right to
be heard before or during the proceeding at
issue and such right was denied;

“(B) the victim petitions the court of ap-
peals for a writ of mandamus within 10 days;
and

“(C) in the case of a plea, the accused has
not pled to the highest offense charged.

“This paragraph does not affect the vietim’s right to

restitution as provided in title 18, United States

Code.”.

F\VB\100504\100504.574
October 5, 2004 (9 18 PM)






7 JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

THE CHIEF JUSTICE LEONIDAS RALPH MECHAM
OF THE UNITED STATES Secretary
Presidimg

September 20, 2004

Honorable Howard Coble

Chairman

Subcommittee on Crime, Terrorism and Homeland Security
Committee on the Judiciary

207 Cannon House Office Building

United States House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

This Jetter provides the views of the Judicial Conference of the United States with regard
to H.R. 4547, the “Defending America’s Most Vulnerable: Safe Access to Drug Treatment and
Child Protection Act of 2004,” as introduced on June 14, 2004,

This bill moves sentencing law in a diametrically opposite direction from that required for
the fair and responsible administration of criminal justice in the federal courts. Rather than
restoring the authority of judges to tailor sentences to the circumstances of individual offenscs
and offenders, which was significantly curtailed by the PROTECT Act,' this bill would further
restrict the discretion of sentencing judges and thereby result in sentences that do not fit the
crimes. The specific concerns and recommendations of the Judicial Conference are detailed
below.

Mandatory Minimums
Various provisions of this legislation would expand the application of mandatory

minimum sentences by creating new penalties, increasing existing penalties, or expanding the
scope of offenses that expose defendants to such sentences. Specifically, the bill would:

' Pub. L. No. 108-21, 117 Stat. 650 (2003).
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raise the mandatory minimum sentence for distribution of a controlled substance to a
person under 21 years of age from 1 year to 5 years for a first offense, and from 1 year to
10 years for subsequent offenses (sections 2(a) and (b));

establish a new mandatory minimum sentence of 10 years for a first offense of
distribution of a controlled substance if the defendant is 21 years of age or older and the
person to whom the distribution is made is under 18 years of age, and mandatory life
imprisonment for a second offense (sections 2(a) and (b));

expand the scope of offenses carrying mandatory minimum sentences with regard to
distribution of controlled substances within 100 feet of schools, colleges, public housing,
or facilities frequented by youths, by adding public libraries and daycare facilities to the
list of protected facilities and by expanding the protected zone from 100 feet to 1000 feet,
and increase the mandatory minimum sentence for the first of such offenses from 1 year
to 5 years and for the second and subsequent offenses from 3 years to 10 years (sections
2(c) and (d));

establish a new mandatory minimum sentence of 10 years for the first offense of
employing a person under 18 years of age in drug distribution or manufacturing within
1000 feet of a protected facility, 15 years for the second offense, and mandatory life
imprisonment for the third offense under certain circumstances (section 2(e));

increase the mandatory minimum sentence for the first offense of employing a person
under 18 years of age in a drug operation from 1 year to 5 years (section 2(i)), and for the
second and subsequent offenses from 1 year to 10 years (section 2(j));

establish a new mandatory minimum sentence of 5 years for distribution of a controlled
substance to a person under 18 years of age in the course of employing such person in a
drug operation (section 2(k));

establish a new mandatory minimum sentence of 5 years for the manufacture or
distribution of a controlled substance within 1000 feet of a drug treatment facility (section

4(a));

establish a new mandatory minimum sentence of 5 years for the first offense of offering a
controlled substance to a person enrolled or previously enrolled in a drug treatment
program or facility, and 10 years for second and subsequent offenses; in those instances in
which serious bodily injury or death results from the use of such substance, the first
offense would carry a mandatory minimum sentence of 10 years, and the second offense
would result in life imprisonment (section 4 (a)); and
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. establish a mandatory minimum sentence of 3 years for creating a substantial risk of harm
to human life due to possession or storage of harmful substances or chemicals used in the
manufacture of controlled substances, and 5 years if the risk is posed to minors (section
11).

The Judicial Conference has repeatedly expressed strong opposition to mandatory
minimum sentences because they severely distort the federal sentencing system. Mandatory
minimums also undermine the sentencing guideline regimen Congress carefully established
under the Sentencing Reform Act of 1984 by preventing the rational and systematic development
of guidelines that reduce unwarranted disparity and provide proportionality and fairness in
punishment.

The United States Sentencing Commission has determined that mandatory minimum
sentences skew the “finely calibrated...smooth continuum” of the sentencing guidelines,
preventing the Commission from maintaining system-wide proportionality in the sentencing
ranges for all federal crimes.” This pernicious effect of mandatory minimums stems from the
fact that such provisions create dramatic discrepancies in sentences between defendants who fall
just below the threshold of a mandatory minimum and defendants whose criminal conduct meets
the statutory criteria. This “cliff” effect impedes the design of a guideline scheme that rationally
enhances punishment according to the dangerousness of the underlying conduct.?

In addition to resulting in unwarranted sentencing disparities, mandatory minimums often
lead to the treatment of dissimilar offenders in a similar manner by requiring courts to impose the
same sentence on offenders when sound policy and common sense call for reasonable differences
in punishment to reflect differences in the seriousness of the conduct or danger to society.

Thus, mandatory minimums have the dual untoward effect of subjecting similar offenders
to dramatically different sentences and dissimilar offenders to substantially similar sentences.
Chief Justice Rehnquist has stated that mandatory minimums are “a good example of the law of

?U.S. Sentencing Commission, Special Report to Congress: Mandatory Minimum
Penalties in the Federal Criminal Justice System (August 1991). See also Federal Mandatory
Minimum Sentencing: Hearings Before the Subcomm. on Crime and Criminal Justice of the
House Comm. on the Judiciary, 103" Cong., 1* Sess. 64-80 (1995) (statement of Judge William
W. Wilkins, Jr., Chairman, U.S. Sentencing Commission).

* By way of example, a first-time offender convicted of simple possession of 5.01 grams
of crack cocaine is subject to a mandatory minimum sentence of 5 years. In contrast, had the
offender possessed only 5.0 grams of crack cocaine (one-hundredth of a gram less), the
mandatory minimum sentence would not apply, subjecting the defendant to a maximum sentence
of 1 year. See 21 U.S.C. § 844(a).
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unintended consequences [and] frustrate the careful calibration of sentences, from one end of the
spectrum to the other, which the Sentencing Guidelines were intended to accomplish.™

These provisions of the bill seriously aggravate the problems created by mandatory
minimums by widening their scope and application. We urge that the Subcommittee delete these
provisions from the bill, initiate legislation to repeal all current mandatory minimums, and allow
the sentencing guidelines and the Sentencing Commission to operate in the fair and effective
manner envistoned by the Sentencing Reform Act of 1984.

Sentencing Guidelines
Various provisions of this legislation either directly amend the sentencing guidelines or

impose specific direction upon the United States Sentencing Commission so as to be tantamount
to direct amendment of the guidelines. Specifically, the bill would:

. directly amend the sentencing guideline regarding the “mitigating role” of a defendant
(section 3);
. direct the Sentencing Commissjon to amend the guideline regarding drug conspiracy

offenses in a specified manner (section 5);

. direct the Sentencing Commission to amend the guidelines in a specified manner so as to
assure sentencing enhancement for “relevant conduct” (section 7); and

. direct the Sentencing Commission to amend the guidelines in a specified manner to
ensure progressive enhancements for persons possessing or using firearms (section 8).

The Judicial Conference opposes direct congressional amendment of the sentencing
guidelines because such amendments undermine the basic premise underlying the establishment
of the Sentencing Commission — that an independent body of experts appointed by the President
and confirmed by the Senate, operating with the benefit of the views of interested members of the
public and both public and private institutions, is best suited to develop and refine such
guidelines. We recommend that these provisions of the bill be amended to direct the Sentencing
Commission to study the amendment of these guidelines and either adjust the guidelines or report
to Congress the basis for its contrary decision.

* Chief Justice William H. Rehnquist, Address at the National Symposium on Drugs and
Violence in America (June 18, 1993).
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Safety Valve

Several provisions of this legislation diminish the availability of the statutory safety valve
provision® and the corresponding sentencing guidelines.® Specifically, the bill would:

. amend one of the five current statutory safety valve criteria to preclude safety valve relief
unless: (1) the government certifies that the defendant pleaded guilty to the most serious,
readily provable offense, and (2) the defendant did not “at any time” provide false,
misleading, or incomplete information or substantial assistance that was untimely (section
6);

. add an additional statutory criterion requiring a finding that neither the offense nor the
relevant conduct occurred in or near the presence or residence of a minor, or constituted
any of several offenses regarding protected persons and places (section 2(/)(2));

. require the Sentencing Commission to amend the guidelines to make the safety valve
unavailable if the offense or relevant conduct occurred in or near the presence or
residence of a minor, or constituted any of several offenses regarding protected persons or
places (section 2(/)(1)); and

. delete sentencing guideline § 2D1.1(b)(6), which requires a two-level decrease for
defendants satisfying the safety valve criteria (section 3(a)).

Congress enacted the safety valve provision in 1994 with the support of the Judicial
Conference to ameliorate some of the harshest results of mandatory minimums by permitting
Judges to apply the sentencing guidelines instead of the statutory minimum sentences in cases of
certain first-time, non-violent drug offenders. This bill proposes to greatly diminish the
availability of the safety valve. For example, the bill would disqualify defendants from safety
valve eligibility if they exercised their constitutional right to a trial. Even if a defendant pleaded
guilty, the bill would foreclose a district judge from considering safety valve relief unless the
government certified that the defendant pleaded guilty to the most serious, readily provable
offense. Such a provision would allow the government to withhold the necessary certification on
the grounds that the defendant did not plead guilty “to the most serious readily provable offense,”
notwithstanding that it had opted to bargain away that offense.

Because these provisions of the bill would give additional unwarranted authority to
prosecutors to influence sentences and would expose more defendants to mandatory minimum

518 US.C. § 3553(D).

SUSSG §§ 2D1.1(b)(6) and 5C1.2.



electrome form -- 205(c)(3) speaks of rules that relate to "electronic filing of documents and the
public availability * * * of documents filed electronically.” A document filed in paper and
converted to electromc form was not filed electronically, so 1t could be argued that 205(c)(3)
does not contemplate rules that protect such documents. But that 1s a refined argument. Surely
the Act should be read to expect protection with respect to anything that enters the court's
electronic records and becomes available online. Perhaps a slight revision of the Committee
Note would be cleaner: "The rule goes further than the E-Government Act by protecting
personal identifiers in paper filings even when they are not converted to electronic form. But the
number of filings that remain in paper form will diminish continually. Most districts scan paper
filings into the electronic case file, where they become available to the public in the same way as
documents initially filed in electronic form. [t is electronic availability, not the form of the initial
filing, that raises the privacy and security concerns addressed by the Act.”

That's all that came to mind this time through; I am relying on the hope that the fresh eyes of
the Advisory Committees will help find improvements in the June 16 drafi that eluded all us as it
was hammered out in our most productive meeting. -- Ed



"Daniel Capra” To <BColeman@caed uscourts gov>
<dcapra@law.fordham edu>

cc <John_Rabiej@ao uscourts gov>
10/06/2004 12 13 PM

bce
Subject Fwd Miscellaneous E-Government Template suggestions

To Brooke' Ed's suggested new amendment, for translation.

To John: Perhaps we should put Ed’'s email in the agenda books, along
with the fcollowing:

1. Revised template

2. Meaningless-in-practice problem raised by bankruptcy interloper.
3. Ed's suggested change to "private perscnal information”

4, Your memo on the prcvenance of protecting the names of children

5

. Bankruptcy proposal concerning mandatory e-filing.
----- Message from "Edward H. Cooper" <coopere@umich edu> on Wed, 29 Sep 2004 11 25 09 -0400 -

To: "Daniel Capra" <dcaprai@law.fordham.edu>
cc: Lee_Rosenthal@txs.uscourts gov, john_Rabiej@ao.uscourts.gov
Subject: Miscellaneous E-Government Template suggestions
Dan,

I become dangerous when 1 come back to something that has receded months into my stale
memory banks. Reading over the Template yesterday I was struck by a few questions.

Footnote 5 in the version I have says that the subcommittee resolved to ask CACM about
the reasons for protecting a child's full name. Do we have an answer?

A drafting suggestion for subdivision (f), though perhaps a bit drastic- (f) Court Orders,

=50 vaw Cl

aafata a¥e a o At I a¥e
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i 15 I1f necessary to protect against widespread
disclosure of private or sensitive information [that is not otherwise protected under subdiviston
{(a)],a court may by order] limit or prohibit remote electronic access by nonparties to a
document filed with the court (I am not sure we need the material in brackets. The "by order" is
likely to be seen by the Style Subcommittee as a "tough call." The best argument for including it
is that we want to imply that a local rule 15 not authonzed.)

And a question about the first paragraph of the Committee Note. The last three sentences
are, I think, technically correct. But the overall effect may be a bit misleading Section 205(c)(1)
draws a distinction between a document that 1s filed electronically and a document that is filed on
paper but converted to electronic form. After conversion, the paper-filed document is to "be
made available online." It is clearly right to say, as the Note does, that the rule goes further than
the Act because it applies to paper filings And I accept, without knowing, that it is correct to
observe that most paper filings are scanned into electronic form and are as available over the
internet as documents imtially filed in electronic form. It 1s probably technically correct to imply
that the rule goes beyond the act by protecting a document filed in paper form and converted to
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sentences and constitute direct amendments of the sentencing guidelines, the Judicial Conference
urges that they be deleted from the legislation.

Plea Agreements

Section 9 of H.R. 4547 would directly amend Rule 11 of the Federal Rules of Criminal
Procedure to impose conditions on a court before it may accept a plea agreement. The conditions
are designed to ensure that the acceptance of every plea agreement is consistent with the
“statutory purposes of sentencing and the sentencing guidelines.” The Judicial Conference has
not taken a position on the merits of the specific proposed amendments. But passage of the
legislation would thwart the rulemaking process established by Congress under the Rules
Enabling Act, 28 U.S.C. §§ 2071-2077.

Under the Rules Enabling Act, proposed amendments to the federal rules are presented by
the Supreme Court to Congress for approval only after being subjected to extensive scrutiny by
the public, bar, and bench. As envisioned by Congress, the Rules Enabling Act rulemaking
process offers a systematic review of rule proposals that is designed to identify potential
problems, suggest improvements, unearth lurking ambiguities, and eliminate possible
inconsistencies. The rulemaking process is laborious, but the painstaking process reduces the
potential for future satellite litigation over unforeseen consequences or unclear provisions. It
also ensures that all persons, including the public, who may be affected by a rule change have
had an opportunity to express their views on it.

The amendments to Criminal Rule 11 under section 9 of the bill appear to codify present
practices of the courts. But the amendments affect procedures at the core of the judicial process
and must be carefully examined, particularly because the vast majority of criminal cases are
disposed of in federal court by plea agreements. Rule 11 contains sensitive provisions that have
been contested by thousands of litigants and parsed by courts in thousands of written opinions.
Every change to the rule has been carefully considered because, no matter how apparently
straightforward, 1t may have significant unintended consequences.

The exact language of the amendments in H.R. 4547 raises issues that are precisely the
type best suited to be vetted under the rulemaking process. For example, the legislation requires
a court to accept a plea agreement under Rule 11(c)(1)(A) in which the government agrees not to
bring charges or dismiss charges only after the court makes specific findings that the plea
agreement adequately reflects the “seriousness of the actual offense behavior.” The procedures
governing plea agreements under Rule 11 apply to all criminal cases, including petty offenses,
like immigration and minor traffic offenses committed on federal property. In these cases, a
presentence report may not be available to assess the defendant's actual offense behavior.
Whether meeting the conditions imposed under the amendments in these high-volume cases
would unduly interfere with the efficient administration of justice and impose additional
budgetary requirements on an already overworked probation and pretrial services system is not



Honorable Howard Coble
Page 7

clear and is worthy of study. Undertaking the rulemaking process may identify and resolve other
unforeseen issues and problems with the amendments.

Direct amendment of Rule 11 circumvents the careful rulemaking process established by
Congress. The Judicial Conference has a longstanding policy opposing legislation directly
amending the federal rules outside the rulemaking process, and consistent with this policy it
opposes section 9 of the bill.

We appreciate this opportunity to provide the views of the Judicial Conference on this
significant legislation. If you have any questions, please have your staff contact Michael W.

Blommer, Assistant Director, Administrative Office of the United States Courts, at (202) 502-
1700.

Sincerely,

Leonidas Ralph Mecham
Secretary

cc: Honorable Bobby Scott
Ranking Minority Member

Members, House Judiciary Subcommittee on
Crime, Terrorism and Homeland Security
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To amend the Controlled Substances Aet to protect vulnerable persons from

My

To
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dimig trafficking, and for other puiposes

IN THE IOUSE OF REPRESENTATIVES

JUNE 14, 2004
SENSENBRENNER introduced the following ll, whieli was referred to the
Committee on the Judieiary, and m addition to the Commttee on Energy
and Commerce, tor a period to be subsequently determined by the Speak-
e1, m each case for consideration of such provisions as fall withm the ju-
nsdiction of the committee concerned

A BILL

amend the Controlled Substances Act to protect vulner-
able persons from drug tratfficking, and for other pur-

poses

Be it enacted by the Senate and Ilouse of Representa-
trves of the Unated States of Americu 1n Congress ussembled,
SECTION 1. SHORT TITLE.

This Act may be e¢ited as the “Defendmg Amerea’s
Most Vulnerable: Safe Access to Drug Treatment and

(hild Protection Act of 20047,
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(3) that the camulative adjustments under
paragraphs (1) and (2) shall not shall not exceed 10
levels, and
(4) that the speafic characteristics under sec-
tion 2D1.1 provide for an increase to the base of-
fense level of 2 levels if the defendant committed any
part of the instant offense after sustaining a felony
convietion for a controlled substanee offense.
SEC. 9. ASSURING JUDICIAL AUTHORITY CONSISTENT
WITH LAW IN SENTENCINGS.

Rule 11(e)(3} of the Federal Rules of Criminal Proce-
dure 1s amended by stmking subparagraphs (A) through
(B} and inserting the following:

“(A) To the extent the plea agrecment s
of the type specified in Rule 11(e)(1)(A), the
court may aceept the agreement, reject at, or
defer a decision until the conrt has reviewed the
presentence report The court may accept the
agreement, whether hefore or after review of
the presentence report, only 1f the court deter-
mines, for reasons stated on the record with
specificity, that the charge or charges to which
the defendant 1s pleading adequately reflect the
seriousness of the actual offense behavior and

that accepting the agreenent 1s consistent with

«HR 4547 TH
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the statutory purposcs of sentencing and the
sentenemg guidelines and wll permimt a sentenee
withun the appheable gmdelme range, or that
the Attorney General has certified that the plea
agreement 1s i the national security interest of
the United States.

“(B) To the extent the plea agreement 1is
of the type specified in Rule 11(e)(1)(13), the
court must advise the defendant that the de-
fendant has no rght to withdraw the plea 1if the
court does not follow the recommendation or re-
quest.  The court may only follow the ree-
ommendation or request 1ift the recommmended or
requested  sentenee 1s within  the  appheable
omdehne range or departs from the appheable
omdeline range for lawful and justifiable rea-
sons, or that the Attorney General has certified
that the recormmended or reguested sentence s
in the national sccurmty interest of the United
States.

“(C) To the extent the plea agreement 1s
of the type specified m Rule 11{c}{1)((7), the
court may reject the agreement or defer a deci-
sion until  the  court  has  reviewed the

presentence report. The eourt may only aceept

«HR 4547 TH
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the agreed sentenee, and must so advise the de-
fendant, 1if the agreed sentence 1s withm the ap-
plhicable gwidehne range or departs from the ap-
plicable guideline range for lawful and justifi-
able reasons, or that the Attorneyv General has
certified that the agreed sentence 18 m the na-
tional secunty interest of the United States ™
SEC. 10. MANDATORY DETENTION OF PERSONS CONVICTED
OF SERIOUS DRUG TRAFFICKING OFFENSES
AND CRIMES OF VIOLENCE.
Section 3145(¢) of title 18 United States Code, 18
amended—

(1) by inserting “prior to senteneing” after

“may be ordered released”, and
{2) by strmkimg “the judigal officer, 1f 1t s
¢learly shown that there are exeeptional reasons why
such person’s detention would not be approprate ™
and mserting “the judicial officer if, the Government
certifies that the defendant is engaged 1 ongoing
active cooperation with the Government in con-
templation of the defendant providing substantial as-
sistance to the Government 1 the mvestigation and
prosceution of another person pursuant to section
3503(e) of this title, section 994(n) of title 28, or

United States Senteneing (rudelines secetion 5K1 1,

«HR 4547 IH
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